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STATEMENT OF FACTS

RESPONDENT: Black Beauty Equestrian (hereafter “RESPONDENT ” )isan
Equatorianan corporation which is famous for its broodmare lines that have
resulted in a number of world champion show jumpers and international dressage
champions. Horse racing is very popular in equatoriana.

CLAIMANT: Phar Lap Allevamento (hereafter “CLAIMANT”) operates
Mediteranneo’s oldest and most renowned stud farm, covering all areas of the
equestrian sport. On 21 March 2017, to build up its own racehorse breeding
programme and given to CLAIMANT ’s considerable experience with the use of
artificial insemination, RESPONDENT sent an email to CLAIMANT, inquiring
about 100 doses of frozen semen form Nijinsky 111. RESPONDENT stated
expressly that the ban on artificial insemination for race horses had been lifted
temporarily until the end of 2018 in this email.

On 24 March 2017, CLAIMANT agreed to offer RESPONDENT 100 does of
frozen semen under certain conditions. Four days later, given the urgency of the
delivery and CLAIMANT ’s greater experience in the shipment of frozen semen
including the necessary export and import documentation, RESPODNET was
willing to pay for a better price with DDP. At the same time, RESPODENT
accepted the application of the law of Meditteraneo if the Equatoriana have
jurisdiction. On 31 March 2017, CLAIMANT increased the price by 1000USD
per does with a DDP delivery and proposed a broader hardship.

Unfortunately, before concluding into the contract, two main negotiators, Mrs.
Napravnik and Mr.Antely had car accident after their short negotiation on 12
April 2017. But luckily, Mr.Antely had the habit of writing down after each
round of negotiation. According to the “negotiation file”, it was implied that
Mr.Antely thought the hardship clause suggested by CLAIMANT was too broad.
The new negotiator Julian Krone took over the negotiation and adopted the
content of the note. Therefore, he and Mr.John Ferguson from the CLAIMANT ’s
side agreed on the narrow scope of hardship and signed on the contract on 6 May
2017.

Two months before the last shipment, Mediterraneo’s President announced a 25%
tariff on agricultural products. This was because Ms. Cecil Frankel, the most

X1V



ardent critics of free trade was appointed as the superminister for agriculture...by
the new president on 5 May 2017. Therefore, Equatoriana took a retaliation
imposing 30% tariff on agricultural products, including frozen semen on January
2018.

CLAIMANT sent an email to RESPONDENT to negotiate a solution on 21
January 2018. Next day, Mr.Shoemaker, who was responsible for the racehorse
breeding programme but not the lawyer, worried about the on-time delivery of the
final shipment on 23 January 2018 and threatened by Mrs. Napravnik,
Mr.Shoemaker promised the agreement on the price with the precondition that the
contract provided for an increased price in the case of high additional tariff.

XV



SUMMARY OF ARGUMENTS

ISSUEA: THIS TRIBUNAL HAS NO JURISDICTION NOR POWER TO
ADAPT THE CONTRACT

RESPONDENT respectfully requests the Tribunal to find that it has no jurisdiction or
power to adapt the contract as CLAIMANT requested. The Law Applicable to the
Arbitration Agreement shall be the law of the seat, which is the Danubian Law. The
adaption contract claim does not fall into the limit scope of arbitration clause and the
tribunal does not have the discretion power to adapt the contract. Both parties do not
have consent to adapt the contract in earlier negotiation. The Parol Evidence Rule is
barred from the integrated contract and CISG.

ISSUEB: CLIAMNT SHOULD NOT BE PERMITTED TO ADMIT EVIDENCE
FROM RESPONDENT’S PRIOR ARBITRATION.

The arbitration tribunal shall not admit CLAIMANT’s evidence from
RESPONDENT's prior arbitration that was obtained illegally. Firstly, this document
within RESPONDENT ’s control should be prevented from being disclosed, cause it is
appropriate to apply a strict rule to evaluate the admissibility of the evidence.
Furthermore, pursuant to Art.9.2 of the IBA Rules, the evidence from the other
arbitration should be excluded.

ISSUEC CLAIMANT IS NOT ENTITLED TO THE PAYMENT OF $1,250,000
OR ANY OTHER AMOUNT RESULTING FROM AN ADAPTATION OF THE
PRICE UNDER CLUASE 12 OF THE CONTRACT OR UNDER THE CISG.

(i) The additional imposition of tariffs does not meet the condition of hardship in the
contract and the clause 12 of the contract cannot provide any remedy of the adaptation
of the price. CLAIMANT is not entitled to the payment resulting from the adaptation
of the price under clause 12 of the contract. The clause 12 had derogated the Art. 79
CISG and the conditions of Art.79 are not fulfilled. Even if CLAIMANT
demonstrates Art. 6.2 UPICC can fill the gap of CISG, the conditions and remedy are
not in accordance with the situation.

(i) Even if the Tribunal decides the price could be modified under Clause 12,
CLAIMANT is not entitled to an adaptation under Art.79 CISG due to the increase
tariff. Furthermore, it is inappropriate to invoke UNIDROIT Principles as the
gap-filling when Art.79 could not regulate hardship and provide a remedy. Finally,
RESPONDENT acted in good faith in the whole transaction so there is no excuse for
CLAIMANT to ask any other amount of remuneration.

XVI



a

ARGUMENTS

THIS TRIBUNAL HAS NO JURISDICTION NOR POWER TO ADAPT
THE CONTRACT

The arbitration agreement is governed by Danubia law.

In the absence of an express choice of law in the arbitration agreement,
RESPONDENT does not dispute that the determination to the choice of law starts
with a discussion of the parties’ common intent. But in addition to the law of the
underlying contract, an implied choice-of-law agreement, as to the law governing
the arbitration agreement, may also be derived from the parties’ selection of the
arbitral seat.[Born, pp. 491] At the same time English courts which CLAIMANT
mentioned have adopted a contrary presumption with regard to their allegations,
holding that the law applicable to the arbitration agreement is prima facie that of
the arbitral seat — notwithstanding a general choice-of-law clause specifying a
different substantive law. [Sulamé&ica case] In relation to the common intention
of the Parties, RESPONDENT’s proposal had made clear its sincere wish for an
arbitration agreement which was governed by the law of the place of arbitration
and not by the law of the contract. [Re. Ex.1]

The law of Danubia is an implied choice of both parties to govern the arbitration
agreement. (1)Even if the tribunal does not agree with the analysis made above, at
least both parties have great dispute and uncertainty on this issue, that is, there is
no implied choice. (2) In this case, it is necessary to directly refer to a default
choice-of-law rule selecting law of the arbitral seat. (3)

The law of danubia is an implied choice of both parties to govern the

arbitration agreement

Referring to CLAIMANT’s 11 April 2017 email, CLAIMANT advised

RESPONDENT that a contract submitted to a foreign law requires special

approval by a large creditors’ committee of all financing banks [Re. Ex.2]. But

CLAIMANT's subsequent explanation to the internal policy only involved the

change of the place of arbitration. CLAIMANT neither objected

RESPONDENT’s explicit choice of the law of arbitral seat nor supplemented the
1



choice of the law of Mediterraneo to the arbitration clause. RESPONDENT
thought CLAIMANT merely indicated the law of Mediterraneo determined the
law applicable for the underlying contract which did not include the arbitration
agreement. The topic on the choice of the law applicable to an arbitration
agreement had already be neglected by CLAIMANT, so the CLAIMANT's
intention to apply Mediterranean law to the arbitration clause does not exist.

This confusion caused by the absence of choice-of-law clause originates from
CLAIMANT's negligence action, RESPONDENT s proposal, however, had made
clear its sincere wish for an arbitration agreement which was governed by the law
of the place of arbitration. With the initial desire of establishing a long-term
relationship for the mutual benefit of both parties, we advised that both laws
applied and courts should not be from Mediterraneo in order to seek a neutral
dispute resolution mechanism [CI. Ex.3]. During negotiation, Mr. Antley accepted
that the arbitral seat was located in a neutral forum while the parties’ underlying
contract was expressly subject to the law of claimant’s home state, precisely to
disassociate the arbitration agreement from the host state. The clause is never
agreed by RESPONDENT to be governed by the law of underlying contract. In
addition, because of the modification of arbitral seat the choice of law provision
also had to be changed. The note of Mr. Antley suggests he had reconsidered the
choice of law governing the arbitration agreement and linked it with the arbitral
seat closely [Re. Ex.3]. Thus, the modified UNIDROIT Principles included by the
law of Danubia should replace the law of Equatoriana which RESPONDENT
initially desired.

Contrary to CLAIMANT’s allegation, the international trend understood by
RESPONDENT is that in the absence of such wording in the arbitration clause,
the law of the arbitral seat would govern the clause. That is clearly recognized by
Article 16 of the Danubian Arbitration law as well as the identically worded
Article 16 of the Mediterranean Arbitration Law which both explicitly
acknowledge the doctrine of separability. The law of the underlying contract does
not refer to the following arbitration clause and can also not be interpreted as an
implicit choice for the arbitration agreement. On the other hand, other authorities,
as well as the New York Convention reflect at least in part the view that
arbitration agreements are “procedural,” and therefore almost inevitably subject
to the law of the arbitral seat [Tobler Case]. As a consequence, the presumption of
truly intent between parties shall be the law of arbitral seat.



b)

c)

Even if the Tribunal does not agree with the analysis made above, there is at

least no implied choice between two parties.

Because the dreadful car accident on 12 April 2017 the original negotiation team
was no longer available, instead the contract had to be finalized by employees on
both sides who had previously not been involved in the negotiation and the
drafting of the contract. Because Mr. Ferguson and Mr. Krone did not fully
understand what was in the note of Mr. Antley and did not discuss choice of law
clauses of the arbitration, it is important to clarify the original negotiation team’s
intention [Pro.Ord.2]. However, Mr. Antley has taken early retirement and cannot
provide witness statement for the tribunal, while the only statement from Ms.
Napravnik may hide the most crucial fact. This is rather disadvantageous to
RESPONDANT. So, the true intention between two parties during prior
negotiation is obscure, the implied choice of law governing their international
arbitration agreement is absent.

Law of the arbitral seat selected by the default choice-of-law rule shall

govern the arbitration agreement

A default choice-of-law rule selecting law of the arbitral seat rather than the
closest connection tests should be applicable to determine the law of the
arbitration agreement in cases where the parties have not expressly or impliedly
chosen the law governing their international arbitration agreement.

First of all, criticism of choice-of-law rules selecting substantive law of state with
closest connection to arbitration agreement is strong by several scholars. The
major reason is that it provides no real means of determining whether the law
governing the underlying contract or the law of the arbitral seat has the “closer
connection” to the parties’ arbitration agreement [Gaillard & Savage, pp.
426,434]. Thus, there emerge substantial difficulties determining what connecting
factors are decisive in selecting the law governing an arbitration agreement. In
practice, the ambivalence is also reflected in the divergent results of English
courts decisions considering the law applicable to international arbitration
agreements [C v. D; Abuja Int’l Hotels Ltd Case, Svenska Case; Sonatrach Case].
CLAIMANT alleges that because the arbitration agreement is next to the
choice-of-law clause in the contract, law governing the underlying contract has
the most significant relationship with the arbitration agreement. Given that the
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10.

11.

guidance of the closest connection standard is faint, CLAIMANT’s abstract
assessments of closeness and significance are arbitrary and unprincipled.

Second, the default rule prescribed by the New York Convention and the
UNCITRAL Model Law is not superseded or overridden by the other general
choice-of-law and substantive principles, i.e. three-stage enquiry held by the
English Court of Appeal [Sulamé&ica case]. For the most part, modern laws of
arbitration are content to leave parties and arbitrators free to decide upon their
own particular, detailed rules of procedure, so long as the parties are treated
equally. Nevertheless, rules need the sanction of law if they are to be effective
and, in this context, the relevant law is the New York Convention adopted by the
parties and the arbitral tribunal. The New York Convention has the constitutional
character and pursues the goal of neutrality [Born, pp.558]. And then, the relevant
law is the law of the seat of the arbitration, Danubia, which has adopted the
UNCITRAL Model Law [Blackaby et al., pp. 156 — 157]. A substantial body of
contemporary arbitral awards holds, and continues to hold, that arbitrators are
mandatorily required to apply the conflicts rules of the arbitral seat to choose the
substantive law governing the arbitration agreement [ICC No. 14046; Grigera, pp.
41-42,69,71,76].

Article V (1) (a)’s second prong of the New York Convention expressly
prescribes a mandatory international default rule. The specialized choice-of-law
rule which parallels the UNCITRAL Model Law in Articles 34(2)(a)(i) and
36(1)(a)(i) provides for application of the law of the arbitral seat to the arbitration
agreement if the parties have not explicitly or implicitly selected a law to govern
it [Kronke et al., pp. 219]. In more recent decades, the decisions concluded by a
number of court judgments and arbitral awards have conformed with the default
rule [Craig et al., 5.05; Affoltern Case; Isaac Case; Infowares Case; Kenneth
Case; ICC No. 14046; ICC No. 6149; ICC No. 5294]. As Swedish Supreme
Court held that where “no particular provision concerning the applicable law for
the arbitration agreement itself was indicated” in the underlying contract, “the
validity of the arbitration clause should be determined in accordance with the law
of the state in which the arbitration proceedings have taken place [Bulgarian
Case].” Even if RESPONDENT never suggested that the arbitration clause be
subject to Danubian contract law, that the law governing the arbitration
agreement should be the same as the law of the seat is international trend.

Third, such the choice of law clause was actually included in Mr. Antley’s latest

draft of 10 April 2017 at first, but Ms. Napravnik deleted rather than amended it
4



12.

13.

14.

due to an internal policy [Re. Ex.2]. None of this uncertainties and costs resulting
from the absence of a choice comports with the ideals and aspirations of both
parties. The only plausible explanation is that in the email exchange, Ms.
Napravnik confused the law of the underlying contract with the law applicable to
the arbitration clause, while Mr. Antley wanted to clarify the choice of law
governing the arbitration agreement in the final contract after it. Because of the
dreadful accident, that clause was not included into the Sales Agreement. Not
only Ms. Napravnik, but also successors to the negotiations both had no idea of
including the sentence concerning the law applicable to the arbitration agreement
[Pro.Ord.2].

It coincides with the condition that parties rarely agree to the choice-of-law
clause in their arbitration agreement itself or otherwise that expressly apply to
their arbitration agreement [Bond, pp.14]. Because the parties may not have given
separate thought to the law applicable to an arbitration clause, “it would therefore
be going too far to interpret such [general choice-of-law] clauses as containing an
express choice as to the law governing the arbitration agreement [Gaillard &
Savage, pp.425].” In addition, under the UNCITRAL Model Law, as well as
under all other potentially relevant arbitration laws the arbitration agreement is
considered to be a legally separate agreement from the underlying contract in
which it is included. Thus, the decision of the ICC arbitration is representative to
this case, holding that, “As a matter of principle, because of its autonomous
character the validity of the arbitration clause is governed by the law in force in
the country of the arbitral seat [ICC No. 1507].”

In a nutshell, comparing to the straightforward guide caused by the arbitration
clause’s autonomy, the closest connection rule creates unfortunate uncertainties
about the substantive law applicable to arbitration agreements, as well as the risk
of inconsistent results in different forums. So, RESPONDENT respectfully
requests the Tribunal to find that a default choice-of-law rule selecting law of the
arbitral seat should be applicable.

The tribunal has no jurisdiction nor power to adapt contract

First, the adaption contract claim does not fall into the limit scope of arbitration

clause and the tribunal does not have the discretion power to adapt the contract. [a]

Second, both parties do not have consent to adapt the contract in earlier

negotiation. [b]Third, the Parol Evidence Rule is barred from the integrated
5
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15.

16.

17.

contract and CISG. [c]

The adaption contract claim does not fall into the limit scope of arbitration
clause and the tribunal does not have the discretion power to adapt the

contract.

From the arbitration clause of the contract, the claim referred by the claimant
would not fall into the scope of arbitration clause. In Kinoshita case, Judge
Medina concluded that when an arbitration clause "refers to disputes or
controversies arising out of' the contract,"” arbitration is restricted to "disputes and
controversies relating to the interpretation of the contract and matters of
performance [In re Kinoshita & Co., 287 F.2d 951, 953 (2d Cir. 1961)]." Notably,
from the arbitration clause, the arbitration has been limited to the “the existence,
validity, interpretation, performance, breach or termination” issues, therefore the
claimant claims do not fall into the scope for arbitration and the tribunal has no
jurisdiction in this case. As the remuneration claims is arising from the increased
tariffs between the Equatoriana and Mediterraneo, hence, the claim for increased
payment is without in the limit cycle of arbitration clause.

The so-called popular trend which prefers the extensive jurisdiction to learned
tribunal does not exist at all. In Cape Flattery case, the specific language will
signify that the scope of their arbitration agreement is narrow [Cape Flattery Ltd.
v. Titan Mar., LLC, 647 F.3d 914]. In Fiona Trust case, Lord Hoffman stated that
“the clause should be constructed in accordance with this presumption unless the
language makes it clear that certain questions were intended to be excluded from
the arbitratior’s jurisdiction [Fiona Trust v. Privalov].” As the Kinoshita case
stated, the agreement to arbitrate is limited to such matters as those just
enumerated when it refers to dispute or controversies ‘under' or ‘arising out of' the
contract [In re Petition of Kinoshita & Co., 287 F.2d 951]. Above all, in our case,
from the arbitration clause, it clearly stated that the arbitration clause is limited in
the “the existence, validity, interpretation, performance, breach or termination”
issues.

Arbitrator must conduct himself within his jurisdiction and he should exercise his
discretion within the limit of contractual terms and laws. In DD Sharma case, the
court held that the excess jurisdiction would be barred if the contract terms or
arbitration clauses did not confer the power to the tribunal [ DD Sharma Vs
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b)

18.

19.

20.

Union of India (2004) 5 SCC 325]. From the arbitration clause, we could see
that there is no empowerment for the arbitrator to adapt the contract. As the
tribunal adopt the Danubia law, according to the Art. 28 (3) of UNCITRAL
Model Law, the arbitral tribunal only have the power to adapt the contract as long
as both parties expressly authorized it to do so. In addition, according to the
Art.28 (4) of UNCITRAL Model Law, when the tribunal decides whether to adapt
the contract, the discretion and consideration should only base on the terms of
contract.

Both parties do not have consent to adapt the contract in earlier negotiation.

In the preliminary negotiation, Julie Napravnik talked with Mr. Antley about the
adaptation of the contract for the unlikely event, but Mr. Antley only replied that
he would take a proposal next time, which indicates that they never reach an
adaptation contract agreement clause [Cl.Ex.8]. When the two parties confronted
with the increased tariff circumstances, the communication between Julian Krone
and Ms. Napravnik contributed to the last shipment. However, in the witness
statement of Julian Krone, he stated that even if he got the note of Mr. Antley, he
still objected to transfer power to the Arbitral Tribunal to increase the price upon
its discretion [Re. Ex. 3]. In addition to that, the Greg Shoemaker contends that
“he never committed to any adaptation of the price and would also not have had
the require authority to do so [Re. Ex. 4].”

According to Art.9. 2. (d) of IBA rules of evidence, the evidence, which the
claimant referred to, is not reasonable expected by the document. According to
the Art.2.1.20 of UNIDROIT principles, the adaption contact clause is not
contained in the standard terms and never explicitly agreed by both parties,
therefore the adaptation contract claim have not any basis and is not reasonable.
Case law values the views that all suitable evidence important for the judgement
should be submit in the arbitration. However, it does not mean that the tribunal
must expressly address each argument made by the parties.

As the Danubia law applied by the tribunal, the four corners rule has largely the

same effects as a merger clause under Art.2.1.17 UNIDROIT Principles of

international commercial contracts. From that, the adaptation contract claim has

no ground for arbitration. A Merger Clause may be to prevent a party from

relying on evidence of statements or agreements not contained in the writing.

Moreover, if the parties so intend, a Merger Clause may bar evidence of trade
7



c)

21.

22.

23.

24.

usages [CISG-AC Opinion no 3, Parol Evidence Rule, Plain Meaning Rule,
Contractual Merger Clause and the CISG.].

The Parol Evidence Rule is barred from the integrated contract and CISG.

In English law, the Parol Evidence Rule involves a rebuttable presumption that
the writing was intended to include all the terms of the contract [G. H. Treitel,
The Law of Contract, 192 (11th ed. 2003)]. Thus, under English law, the party
relying on writing has the benefit that, when the writing appears to be complete, it
is presumed to represent the complete contract. A writing signed by the parties
and containing detailed specifications will usually be found to be integrated. If
the writing is integrated, neither party may introduce parol evidence to contradict
the terms of the writing. According to the section 214 of the Restatement (Second)
of Contracts, all extrinsic evidence, including the negotiations, may be considered
when determining whether the parties intended the writing to be the complete and
final statement of their obligations[Restatement (Second) of Contracts § 214
(1981)]. As the writing contract term is signed and specific detail terms are
contained, the sales contract is completely integrated, therefore, the parol
evidence should not admitted in the arbitration process.

In addition to that, as both Mediterraneo and Equatoriana adopt the CISG, it
governs the role and weight to be ascribed to contractual writing.

According to the CISG-AC Opinion No.3, the Parol Evidence Rule has not been
incorporated into the CISG, which means that the parol evidence rule does not
apply in this tribunal [CISG-AC Opinion no 3, Parol Evidence Rule, Plain
Meaning Rule, Contractual Merger Clause and the CISG].

CLIAMNT SHOULD NOT BE PERMITTED TO ADMIT EVIDENCE
FROM RESPONDENT’S PRIOR ARBITRATION.

The arbitration tribunal shall not admit CLAIMANT’s evidence from
RESPONDENT's prior arbitration that was obtained illegally. Firstly, this
document within RESPONDENT’s control should be prevented from being

disclosedt (A) cause it is appropriate to apply a strict rule to evaluate the
admissibility of the evidence.(B) Furthermore, pursuant to Art.9.2 of the IBA

8



25.

a)

26.

217.

Rules, the evidence from the other arbitration should be excluded. (C)

This document within RESPONDENT’s control should be prevented from
being disclosed.

Respondent shall have the possibility of preventing this document lawfully within
their control from being disclosed to, acquired by, or used by others without their
consent in a manner contrary to honest commercial practices cause such
document:(a) the protection of trade secrets is almost a virtually public policy;(b)
the arbitral award should be confidential in principle; and (c) the documents
requested should be excluded on grounds of equality.

The protection of trade secrets is almost a virtually public policy.

Such information is secret in the sense that it is not generally known among the
circles that normally deal with the kind of information in question [TRIPS, Art 39
(2) (@)]. According to a policy statement by the United States Patent and
Trademark Office: Trade secrets consist of information and to meet the most
common definition of a trade secret, it must be used in business, and give an
opportunity to obtain an economic advantage over competitors who do not know
or use it[United States Patent and Trademark Office]. As the obligations of the
164 WTO states to provide trade secret protection — a virtually worldwide public
policy requiring trade secret protection — make trade secret protection “mandatory

rules of law”.

In the present case, the evidence that CLAIMANT submitted relating to the
position held by RESPONDENT in arbitration under HKIAC Rules which
RESPENDENT had with one of its customers concerning the sale of a promising
mare to Mediterraneo is trade secrets of their own companies [R.at 49]. As
Harman LJ concluded in Home Counties Dairies Lrd v Skilton: in the case of a
master and ex-employee, aside from confidential information, the ex-employee is
entitled to make use of the skill and knowledge he has acquired in the master's
service and may not be prevented from competing with it[Patricia Maxwell,p.
189-192]. This implies that, if a whistle-blower obtains the information from an
employee who, for example, is contractually bound to keep information
confidential, any subsequent disclosure may pose substantial problems for the
whistle-blower [David Flin p238-239].


http://www.kluwerlawonline.com.ezproxy.uwl.ac.uk/preview.php?id=BULA1988071
http://www.kluwerlawonline.com.ezproxy.uwl.ac.uk/preview.php?id=BULA1988071
http://www.kluwerlawonline.com.ezproxy.uwl.ac.uk/preview.php?id=BULA1988071
http://www.kluwerlawonline.com.ezproxy.uwl.ac.uk/preview.php?id=BULA2016044
http://www.kluwerlawonline.com.ezproxy.uwl.ac.uk/preview.php?id=BULA2016044

b)

28.

29.

30.

31.

c)

32.

The arbitral award should be confidential in principle.

As most companies choose, arbitration may be appropriate if the most likely
dispute will require consideration of commercially sensitive information, such as
trade secrets. This is because arbitration is conducted in a private forum, and is
confidential to the parties.[Nick Cooper, 02 July 2015] It was on this basis that
the English Court of Appeal had restrained a party to an arbitration from
disclosing on discovery in a subsequent action documents relating to the
arbitration [Dolling-Baker v. Merrett and Another] The English Court of Appeal
also held that an implied term of confidentiality ought properly to be regarded as
attaching as a matter of law [Ali Shipping Corporation v. Shipyard Trogir].The
position in England recognize a broad and general legal obligation of
confidentiality attaching to documents and information obtained in an arbitration.

Contrary to CLAIMANT’s assertion of clean hands , the Documents are covered
by arbitral confidentiality, which exists in the applicable arbitration rules, the
HKIAC Rules 2018,Art 45.This provision makes the principle that all matters
relating to the arbitration or the award confidential and only subject to very
limited exceptions of confidentiality.

This should be acknowledged by the Tribunal as duties owed to a third party and
the risk of legal liability are crucial in assessing the objection based on business
confidentiality [Marghitola, p. 94].CLAIMANT transgresses the confidentiality
of arbitration and still insists on obtaining and disclosing it by illegal means,
which also misunderstood the original purpose of the claim of the Scholars
Cherie Blair and Ema Vidak Gojkovic mentioned by CLAIMANT. The
disclosure of the document would seriously threaten RESPONDENT's business
reputation.

Based on such a concern, the Tribunal should still dismiss the evidence in the
present case.

The documents requested should be excluded on grounds of equality.

Granting CLAIMANT’s request would lead to an unequal treatment of the Parties.
When dealing with specific cases, the court should also consider the extent to
which the right holder and the third party attach importance to commercial secrets
and the efforts made by both parties in the use of commercial secrets according to
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33.

34.

35.

36.

37.

38.

the specific circumstances of the case and the principle of equality. The court
should also consider which interests should be protected in the discretion.

It is to be considered to which extent the commercial confidentiality of
Respondent is affected [Science Research Council v. Nasse, House of Lords]. The
disclosure of trade secrets to the public would affect subsequent transactions and
financing cooperation because of this, later partners may have to shake their
business credibility. Otherwise, disclosing exact amount of the tariff could
seriously hurt RESPONDENT s negotiation position with other customers

The Tribunal should exclude document production on grounds of commercial
confidentiality under IBA Rules Art. 9 (2) (e).Therefore, considering the equality,
the Tribunal should deny document production.

It is appropriate to apply a strict rule to evaluate the admissibility of the
evidence.

Pursuant to Art.22.2 of the 2018 HKIAC Arbitration Rules, although it grants the
Tribunal discretion to the admissibility of evidence, it also states clearly that the
Tribunal should employ the strict rules.

Nonetheless, as a practical matter, international arbitral tribunals are often
reluctant to order disclosure as readily, or to the same extent, as courts in many
common law litigations [Born p2358]. It reflects that the Tribunal employs strict
attitude towards the arbitral proceeding to limit the illegal evidence used.

In this case, even if the Tribunal has the power to determine the process of taking
and evaluating evidence, the evidences acquired in an illegal way prevents the
Tribunal from admitting and adopting it.

Pursuant to Art.9.2 of the IBA Rules, the evidence from the other arbitration

should be excluded

The Arbitral Tribunal shall apply the IBA Rules. (a)lllegally obtained evidence
shall be excluded according to Art. 9.2(b) IBA Rules since it is neither relevant
nor material. (b)

11



a

39.

b)

40.

(i)

41.

(i)

42.

The Arbitral Tribunal shall apply the IBA Rules

Firstly, the HKIAC Rules is silent on issues with regard to taking of evidence.
The IBA Rules provide mechanisms for the gathering and presentation of
evidence [Siegfiied & John M. Int’l 59 (2002)]. Also, the IBA Rules on the
Taking of Evidence in International Commercial Arbitration could be used as
guidelines in developing our procedures as IBA Rules are widely accepted and
used in international arbitration [IBA Rules, P.4]. Therefore, it makes sense for the
Arbitral Tribunal to apply the IBA Rules as a supplement to the applicable
arbitration rules.

Illegally obtained evidence shall be excluded according to Art. 9.2(a) IBA
Rules

According to 9(2) (a) IBA Rules, the arbitral tribunal should at the request of a
Party exclude from evidence for lack of sufficient relevance to the case or
materiality to its outcome. The two requirements are separate and that they both
need to be fulfilled [Marghitola §5.06]In present case, the evidence is neither
relevant nor material.

The evidence is not sufficiently relevant.

Relevance suggests that the document must be useful for the line of evidence to
establish the truth of the party’s factual allegations, on which its legal conclusions
are based [Hilmar, P.427]. In the present case, the evidence from another
arbitration does not clarify any factual details or provide any factual information
for present case. Also, RESPONDENT’s legal allegation to adapt the contract in
the previous case is irrelevant to the legal conclusion in current case since the
circumstances of both cases are different.

The evidence is not martial to the outcome of the case

A document is material to the outcome of the case if it is needed to allow
complete consideration of the factual issues from which legal conclusion is drawn.
This definition of “material to the outcome of the case” clarifies that evidence is
needed to allow complete consideration of the factual rather than legal issues
[Marghitola, 5.06]
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43.

44,

45,

In the present case, the evidence is immaterial to the outcome of the case as it
allows complete consideration of the legal issues rather than factual issues.
CLAIMANT intends to submit the evidence that an additional tariff of 25 percent
is sufficient to justify an adaption in the other case to prove that an additional
tariff of 30 percent is sufficient to do so in this case [Letter Langweiler, P.49].
This shows that the evidence is needed to allow considerations of the legal issues
rather than factual issues in the present case. Hence, the evidence is immaterial to
the outcome of the case and shall be not submitted

UNDER CLAUSE 12 OF THE CONTRACT, CLAIMANT IS NOT
ENTITLED TO THE PAYMENT OF US$ 1,250,000 RESULTING
FROM ADAPTATION OF THE PRICE.

When the Parties negotiated the contract, they have agreed on the delivery terms
of DDP. However, because CLAIMANT wanted to avoid the risk from
transportation, as Claimant wanted to avoid risks from transportation, Claimant
insisted that there should be merely force majeure and a narrowed hardship clause
in Clause 12. According to clause 12, the price of frozen semen cannot be adapted
because it just stipulated the exemption of responsibilities [Cl.Ex.4; CIl.Ex.5].
Hence, according to the contract CLAIMANT should burden the risks about the
transportation including the additional tariffs (A). Moreover, the additional tariffs
do not constitute hardship within the scope of clause 12 (B). Even if the arbitral
tribunal should believe that the additional tariffs constitute hardship within the
scope of clause 12, Clause 12 of the contract does not provide the requested
remedy to adapt the contract by arbitral tribunal (C).

CLAIMANT should burden the risks from transportation, including the
additional tariffs

In the contract the Parties stipulated a delivery term of DDP, which indicated that
the responsibilities should be burdened by the seller, i.e. CLAIMANT. [CI.Ex.5].
Also, after the additional tariff was implemented, CLAIMANT paid the
additional tariffs merely basing on its assumption. [Cl.Ex.8; Re.Ex.4] Thus,
according to the stipulation of the delivery term (a) and subsequent conduct of
CLAIMANT (b), CLAIMANT should burden the risks of additional tariffs.

13



a

46.

47.

(i)

48.

The delivery terms explicitly stipulated the distribution of the transportation
risks including additional tariffs

According to Incoterms, Claimant should bear the customs risks since they
agreed on a delivery DDP (i). And the Parties did not agree to exclude customs
risks from Claimant’s responsibilities (ii).

According to INCOTERMS, CLAIMANT born the customs risks since they
agreed on a delivery DDP

As a usage in international commercial transaction, the stipulation of delivery
terms of DDP should be bound by the Incoterms 2010 [William, p. 423; Juana pp.
123-124; 28 Jan 2009 Tri cantonal [HCC] du \alais; Gibbons pl15]. The
Incoterms 2010 stipulated that the seller must bear all the taxes upon export and
import according to the Art. A6 (c) of the Incoterms. CLAIMANT may argue that
the risk about customs regulation has been transferred. However, in the contract,
there is no such stipulation [Exhibit C 5, p. 14]. Also, according to the Guidance
Note of DDP in the Incoterms 2010 if the Parties wish the buyer to bear all risks
and costs of import clearance, the DAP rule should be used. However, in this case,
the Parties have not agreed on such delivery terms [Cl.Ex.5]. Thus, according to
the delivery term which binds the Parties, the risks of the additional tariffs should
be burdened by CLAIMANT.

The parties did not agree to exclude customs risks from CLAIMANT’s
responsibilities

CLAIMANT may claim one of the reasons RESPONDENT required a delivery
DDP is CLAIMANT’S much greater experience in the shipment of frozen semen
including the necessary export and import documentation. However, this does not
mean RESPONDENT agreed to undertake the customs risks which belongs to
CLAIMANT. CLAIMANT’S experience is only one of the reasons why
RESPONDENT insisted on a delivery DDP, and RESPONDENT had paid for the
extra costs in the increased price [Cl.Ex.4]. It had never been expressed that in
exchange of DDP, RESPONDENT would bear the customs risks for
CLAIMANT.
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49.

50.

ol.

The subsequent conduct expressed the Intent that CLAIMANT wanted to
burden the risks of additional tariffs

When the additional tariffs appeared, CLAIMANT immediately contacted
RESPONDENT to negotiate the adaptation [Exhibit C 7, p. 16]. However,
CLAIMANT authorized shipment as planned when the agreement about the
adaptation of price has not been reached [Exhibit C 8, p. 18; Exhibit R 4, p. 36].
Sometimes a party just wants to accommodate the other party out of formality,
which cannot be seen as an acceptance or be interpreted as a party’s intent
[Clayton/Steven p. 120]. In the present case, a faith that the parties will find a
solution is not normally understood as a promise or acceptance to another party
[Johnson p.267]. Mr. Shoemaker only stated “if the contract provides for an
increased price in the case of such a high additional tariff we will certainly find
an agreement on the price”, which exactly reflects that based on its literal
meanings the answer cannot be regarded as the adaptation of price had been
agreed [Re.Ex.4]. Thus, the act that CLAIMANT authorized shipment was not
based on the condition that the Parties have agreed on the adaptation of the price.

As stated above, the fact that CLAIMANT paid the additional tariffs without any
explicit indication about the adaptation gave RESPONDENT the impression that
CLAIMANT fulfilled the obligation of additional tariffs without any objection.
Art. 8 (1) and (3) CISG stipulated that subsequent conduct could be a way to
interpret the conduct of intent which another party could not have been unaware
of [Hideo Yoshimoto v. Canterbury Golf; APN; Johnson p. 267]. Owing to the
stipulation of delivery terms, the conduct of shipment and payment would be
understood as an acceptance to the additional tariffs. Thus, the authorized
shipment and payment expressed the intent that the risk should be burdened by
CLAIMANT.

The additional tariffs do not fall into the scope of hardship under Clause 12

When the Parties finalized the contract, they adopted the narrowed hardship
clause in the contract. In clause 12 of contract, there are some limitations about
hardship which itself has circumstances to meet. RESPONDENT demonstrated
that the additional tariffs do not meet the requirements of hardship (a). Even if the
arbitral tribunal still believes that the additional tariff belongs to hardship, the
additional tariffs did not satisfy the limitations of hardship (b).
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52.

(i)

53.

()

54.

The additional tariffs do not meet the requirements of hardship.

In the contract, there is no clear explanation or definition about hardship [CI.Ex.5].
However, the CISG has not clearly or directly stipulated the definition of
hardship as the primary legal resource. Thus, UNIDROIT Principles can be
resorted because it is the contract law in both Parties’ nations [CI.EX.5;
Pro.Ord.1]. First, the additional tariffs do not meet the definition of hardship in
legal sources of merits. (i) When negotiating the clause 12 of the contract the
Parties used the template of ICC-hardship clause which can be the reference to
the definition of hardship [Re.Ex.5]. The definition of hardship which
ICC-hardship clause gave is not satisfied. (ii)

The Additional Tariffs Do Not Satisfy the Definition of Hardship in
UNIDROIT Principles.

As the contract law UNIDROIT Principles which primarily governs the contract
gave the definition of hardship by limiting five conditions [ICC 1999]. However,
three of five conditions are not fulfilled in the present case. First, the additional
tariffs did not meet the first condition because the alternation of the equilibrium
of the contract does not meet the standard of “fundamentally” (1). Then the
condition is not met because CLAIMANT could reasonably have taken the
additional tariffs account into account (2). Finally, the risk of additional tariffs
must have been assumed by CLAIMANT (3).

The additional tariffs did not fundamentally alter the equilibrium of the
contract.

Although there is no clear standard of “fundamentally” just to say that is decided
by circumstances, it also gave a blur threshold about the quantities which is fifty
per cent about the cost or alternation of value about the performance of obligation
in the 1994 edition UNIDROIT PRINCIPLES [UNIDROIT PRINCIPLES
commentary p.147; 24 Feb 2015 Tri Sup]. CLAIMANT may argue that this
edition cannot be used because the newest edition of UNIDROIT PRINCIPLES
2016 does not stipulate the threshold of quantity. But the purpose to take the
clause out is to raise the level of the threshold, not to lower the threshold down
because the market of the international transaction always fluctuates owing to
some reasons including the exchange rates and customs regulations [Amin pp.8-9].

In this case, the change of the cost of performance is 30 per cent of price which
16



2)

55.

56.

3

57.

did not reach the threshold of UNIDROIT PRINCIPLES [NoA; Cl.Ex.6]. Thus,
from the threshold of quantities, the additional tariffs did not meet the standard of
“fundamentally” [GSMS v. RCDC APAC; V. D. v. AB].

CLAIMANT could reasonably have taken the additional tariffs into account

The illustration of UNIDROIT PRINCIPLES commentary shows that when the
party can predict some results owing to international relationships, the party can
reasonably have taken it into account [UNIDROIT PRINCIPLES commentary
p.220]. In this case, there were so many features indicating that the additional
tariffs would be implemented.

First, the President has made it clear that he wanted to protect the agriculture
sector [NoA]. Second, the President announced a certain preference for a
protectionist in international trade, particularly in relation to agricultural products
[CLLEx.6]. Third, the retaliation of tariffs is common in international trade. It is
because CLAIMANT’s country that RESPONDENT’S country carried out
retaliatory measures about the additional tariffs in the field of agriculture products.
Thus, from the circumstances and indications of international trade, CLAIMANT
could be reasonably have taken the additional tariffs as a reasonable and prudent
trader.

The risk of additional Tariffs must have been assumed by CLAIMANT

Although sometimes the party cannot be aware of the risk of the transaction, the
allocation of risks can be inferred from the nature of the contract [UNIDROIT
PRINCIPLES commentary p. 221; Amin, p. 11]. The delivery terms of DDP
usually stipulates the allocation of the risks of import and export. CLAIMANT
may argue that the Parties negotiated the allocation of risks which derogated the
validity of the DDP. However, there is no such a stipulation about the risks in the
finalized contract. The Parties’ negotiations can interpret the intent of the Parties
but cannot decide the nature of contract, which should be decided by the clauses
in the contract [Fridman p. 631; Clayton/Steven p.120]. Thus, from this point the
risk must be assumed by CLAIMANT, the original undertaker.
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(i) The additional tariffs do not satisfy the definition of hardship in the

58.

b)

59.

(i)

60.

ICC-Hardship Clause either

According to the rule of interpretation stipulated in the CISG, despite the fact that
the Parties finally agreed on a narrowed hardship clause, the clause was still
narrowed from ICC rules, thus the ICC hardship clause can be referred in the
present case [Hans p. 266; HA 26 Nov 2008]. The ICC-hardship clause has two
conditions. The continued performance of its contractual duties has become
excessively onerous due to an event beyond its reasonable control which it could
not reasonably have been expected to have taken into account at the time of the
conclusion of the contract. As the first circumstance CLAIMANT did not fulfill.
The reasons why the conditions of UNIDROIT PRINCIPLES and ICC-hardship
clause were not fulfilled are similar, which can be found the following statements.

The additional tariffs did not fall into the narrow limits of hardship in
Clause 12 either

If CLAIMANT wanted to resort the relief of the clause 12, it should meet the
requirements of not only hardship but also the limitations of the clause because
the Parties have finalized a narrow hardship clause into the contract [CI.Ex.5;
Re.Ex.3]. However, the additional tariffs do not satisfy the requirements. First, the
event cannot be comparable with additional health and safety requirements (i).
Second, the contract is not onerous after the additional tariffs were imposed (ii).

The additional tariffs are not comparable with additional health and safety
requirements

Whether an event can be comparable with other events should be decided a way
of case-by-case. In this case, the direct result of additional tariffs is the loss of
profit, which also means that the quantities of money can be comparable when
there are direct losses. In the CLAIMANT’s letter to negotiate the hardship clause,
CLAIMANT predicted that unforeseeable additional health and safety
requirements may make highly expensive tests necessary which can increase the
cost by up to 40 per cent [Cl.Ex.4]. However, in this case the additional tariffs
were only 30 per cent, which was lower than the minimum of threshold in the
additional health and safety requirements [NoA; CIl.Ex.6]. Thus, the additional
tariffs are not comparable with the additional health and safety requirements.
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(i) The additional tariffs did not make the contract more onerous.

61.

62.

63.

a

64.

The word “onerous” means needing great effort and causing trouble or worry
[OED-online, “onerous”]. Every transaction has its own risks and possible loss
of profit, so when determining the extent of “onerous” the Parties’ conditions
should be considered [Elvin p.21]. Although after the additional tariffs
CLAIMANT negotiated the adaptation of contract [CI.Ex.7], CLAIMANT had
never expressed the impossibility to pay the tariffs in the email or telephone
[CLLEx.8]. What’s more, CLAIMANT actively paid the tariffs just because of an
assumed sentence [CI.Ex.8]. These all indicated that if CLAIMANT undertook
the additional tariffs the performance of the contract would not be onerous. Thus,
it can be assumed from the act of CLAIMANT that the additional tariffs were not
onerous.

Clause 12 of the contract does not provide the requested remedy to adapt the
contract by Arbitral Tribunal

The general principle of “pacta sunt servanda” is a basic principle of the contract
[Ad hoc Tribunal; Wehberg p.781]. When the contract needs to be adapted, an
agreement or authorization cannot be absent. Thus if CLAIMANT want to resort
clause 12 of the contract to adapt the price, there must be a measure of the relief
agreed upon by the Parties.

Even if the arbitral tribunal should believe that the additional tariffs meet the
requirements within the scope of clause 12, clause 12 does not provide for any
remedy by adapting price based on two reasons. First, in the contract, clause 12 is
used to exempt the responsibility of the seller from the literal meaning which
should be the first element when interpreting the contract. (a) However, even if
CLAIMANT claims that the Parties have implicitly agreed on the remedy of
hardship, RESPONDENT did not know or could not been aware of it according
to Art.8 (1) and (3) CISG. (b)

Literal meanings of the contract would not lead to the conclusion that the
parties have agreed on the remedy of the adaptation

Literal meanings should be firstly used in the interpretation of contract because it

can reflect the Parties’ real intent [Parties not indicated, APN]. Only when the

literal meaning cannot solve the disputes, the negotiations or other means to
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b)

65.

66.

67.

interpret the contact can be used [Parties not indicated, APN]. Thus, the Parties’
real intent of literal meanings should be firstly considered. In the contract, the
Parties used the phrase “not responsible” [CI.Ex.5] which merely means the
exemption of responsibility in circumstances involved in the scope of clause 12
of the contract. Hence, when interpreting the Parties’ real intent about the literal
meanings of the contract, there is no intent to adapt the contract but to exempt
responsibility. So, CLAIMANT is not entitled to resort remedy from the literal
meanings of clause 12.

RESPONDENT did not know and could not have been aware of the intent to
adapt the contract

CLAIMANT may claim that according to the Parties’ negotiations, the intent to
adapt the contract can be inferred. However, this position is baseless due to the
following two aspects. First, in renegotiation RESPONDENT had never gotten
the impression about the adaptation of the contract. Second, it can be assumed
that RESPONDENT has been unaware of the intent.

In terms of whether RESPONDENT actually knew the intent to adapt the contract,
negotiations could be considered according to Art.8 (1) and (3) CISG [ICC 2003].
In the process of negotiations CLAIMANT had explicitly expressed the
willingness that when circumstance of hardship happened, one of the Parties can
adapt the contract. CLAIMANT may argue that the adaptation of 1ICC-hardship
clause and the intent to transfer the risks can be understood in the way that the
adaptation of the contract can be resorted. However, it is not the case. The
adaptation of the contract is not the only way to relieve the circumstance
according to the 1CC-hardship clause. And the intent to transfer the risks was
never entirely agreed to. Moreover, the transfer of risks does not equate the right
to adapt the contract.

In terms of whether RESPONDENT had been assumed to be aware of the intent
to adapt the contract, the subsequent conduct could be used according to Art.8 (1)
and (3) CISG [Hideo Yoshimoto v. Canterbury Golf; APN 27 Dec 2007; Johnson
p. 267]. In the telephone communication, Mr. Shoemaker merely expressed the
friendly desire of the long-term contract. Ms. Napravnik paid the additional tariffs
just owing to the misunderstanding [CI.Ex.8; Re.Ex.4]. Thus, the sentence cannot
be inferred to prove that RESPONDENT had been aware of the intent to adapt
the contract.
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IV. CLAIMANT HAS NO LEGAL BASIS TO CLAIM FOR ADDITIONAL
REMUNERATION UNDER CISG

68. CLAIMANT tried to invoke Article79 CISG to claim for additional amount of
US$1250000. However, in contrary to the claim, there exists a derogation to
invoke Art.79 CISG in the sense of Art.6 CISG [A]. Even if the tribunal does not
adopt this view, CLAIMANT still cannot invoke a hardship defense under Art.79
CISG to claim for additional remuneration. [B]

A. There exists a derogation to invoke Art.79 CISG in the sense of Art.6 CISG

69. Clause 14 of the contract expressly stated that the parties agreed that the law
governing the Contract includes CISG. However, it should be noted that,

70. Article 6 include this case: even where the Convention applies as the proper law
of the contract, the parties, under this right, may adapt the Convention to their
special needs, either by excluding some of its provisions or by agreeing on
contractual terms to supplant them.[ Michael Joachim Bonell p.53, para.2]

71. In the present case, CLAIMANT expressed its intent to be relieved from all risks
associated with delivery or at least to be protected against the risk of changing
health and security requirements by a hardship clause [CIl.Ex.4]. Consequently, as
can be seen from clause 12 of the contract, the parties added a hardship wording
to the existing force majeure clause. As there exist no specific provisions in the
CISG on hardship, so it can be deduced that the parties have agreed upon setting
their specific rules to their special needs. Therefore there exists a derogation to
invoke Art.79 CISG in the sense of Art.6 CISG.

72. Although CLAIMANT would argue that derogation of Art.79 should be stated
expressly. However, its history clearly shows that they were not to exclude such a
possibility altogether, but rather to discourage courts from too easily inferring an
implied exclusion or derogation [Michael Joachim Bonell para2.3].

B. CLAIMANT cannot invoke a hardship defense under Art.79 CISG to claim
for additional remuneration.

73. Even if the Tribunal concludes that there hasn’t been a derogation, which means
Art.79 CISG can be applied, RESPONDENT is nevertheless not liable to pay any
additional amount under CISG Art 79.Economic difficulties only under very
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a)

74.

(i)

75.

76.

narrow conditions can constitute an impediment and that increased procurement
and production costs alone do not constitute exempting impediments
[ Schlechtriem 1986, p. 102.]. Contrary to their CLAIMANT’s claim, CISG79
hardly governs hardship unless the performance has become impossible due to
changed circumstances [a] Further, the event of tariff increase does not constitute
a hardship situation governed by CISG.[b] Moreover, CISG does not provide a
remedy available to hardship situation.[c] Also, UNIDROIT Principles are not
suitable to use in application of Aritcle7(2) CISG to play the gap-filling role.[d]
Additionally, the principle of good faith cannot be relied upon for determining the
price adaptations.[e]

CISG79 hardly governs hardship unless the performance has become
impossible due to changed circumstances

It’s quite clear that CISG does not define its position on the question whether
hardship is governed by article 79 CISG, but it should be noted that the legislative
history was not in favor of incorporating hardship into Art.79 CISG. For this
matter, on one hand, the legislative history and juridical precedents were not in
favor of incorporating hardship into Art.79 CISG. [i] On the other hand, since
CISG has been in force for a long time, the interpretation of which should not be
set in stone but be dynamic, if governed by CISG, the hardship scenario must
reach relevant threshold. [ii]

The legislative history and juridical precedents suggests that hardship is
excluded in Art.79.

Article 74 ULIS is the predecessor of Article 79 CISG, the UNCITRAL debates
show that the CISG drafters were opposed to allowing commercial or economic
hardship as an excuse for non-performance. [Dionysios Flambouras Art.79,
para.3] Thus, the new wording “impediment” narrows down the scope of Article
74 ULIS and reflects that the general legislative intent of CISG drafters was not
in favor of including hardship provision in the text of CISG.

A Norwegian proposal at the Vienna Conference was rejected shows that the
drafters of Article 79 intended to exclude from the scope of this provision cases
where performance merely became more difficult. The legislative history of
Article 79 indicates that the promisor cannot claim relief on the ground that
performance has become unforeseeably more difficult or unprofitable [Joern
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77.

(if)

78.

b)

79.

Rimke p222]

In the steel rope case, the buyer invoked the problems with the distribution and
the storage of the goods, the USA dollar quotation increasing, and the
construction business in depression as excuse from exemption under Art.79.
However, the tribunal held that CLAIMANT’s listed circumstances that caused
the buyer’s desire to have delivery suspended do not correspond to the
requirements outlined in Article 79 of the CISG. That is to say the impediment
under Art.79 could not regulate the hardship. [steel rope case].

If governed by CISG, the hardship scenario must reach relevant threshold

CLAIMANT argued that hardship in the economic sense, qualifies as an
“impediment” under Article 79 of the CISG [Memo CLAIMANT, para. 93].
However, only very rare court or arbitral decision that has exempted a party from
liability under a CISG sales contract due to hardship. The party’s hardship
defense can only be accepted if the performance of contract has become
excessively onerous or beyond the “limit of sacrifice”, which is why the promisor
should not be any more expected to perform its obligation
[Schlechtriem&Schwenzer p824]. Thus, there exists a threshold for hardship
governed by CISG, under which circumstance the contractual equilibrium has
been fundamentally changed, and beyond which the disadvantaged party should
not be any more expected to perform the contract.

The event of tariff increase does not constitute a hardship situation governed
by CISG

Hardship requires a change in circumstances so severe and fundamental that the
promisor cannot be held to its promise in spite of the possibility of performance.
Contrary to CLAIMANT’S allegation [Memo CLAIMANT, para.92], the Tribunal
should conclude that tariff increase tariff increase does not constitute a hardship
situation governed by CISG. First, tariff increase did not reach the limit of
sacrifice. [i] Second, CLAIMANT could reasonably have been taken into account
of the tariff increase at the time of conclusion of the contract. [ii] Third,
CLAIMANT could reasonably be expected to have avoided or overcome its
consequence. [iii] The last, racehorse’s semen not being highly speculative cannot
be a reason for CLAIMANT to exempt from assuming the risk. [iv]
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80.

81.

(i)

82.

83.

84.

Tariff increase did not reach the limit of sacrifice

As stated by official comments, a fifty percent decrease in value of the
performance to be received or a fifty percent increase in the cost of performance
is sufficient to satisfy the requirement of hardship [Rolf Kofod para 2.2 ]

In the case at hand, however, the imposed tariff only made the shipment 30%
more expensive than anticipated [CI.Ex.8], which is not up to fundamental change.
Additionally, it is evident that CLAIMANT indeed authorized the last delivery
even before an agreement on the details had been reached and paid the 30% in
tariffs [Cl. Ex.8]. Therefore, it is reasonable to deduce that the tariff increase did
not lead to a “sacrificial” price, and the performance of contract merely become
impractical or more expensive to CLAIMANT, rather than becoming excessively
onerous. Moreover, even if CLAIMANT refused to deliver the goods, they would
still lack legal ground to exempt from liability of non-performance, since the
situation was not up to the threshold of hardship covered under CISG.

CLAIMANT could reasonably have been taken into account of the tariff
increase at the time of conclusion of the contract

It should be noted that hardship requires the occurrence of events being
unforeseeable at the time of the conclusion of the contract.

In this case, it is clear that President Bouckaert had appointed Ms. Cecil Frankel,
one of the most ardent critics of free trade, as his “super minister” for agriculture,
trade and economics on 5 May 2017. She had been an outspoken protectionist for
years, lamenting that the farmers of Mediterraneo were badly treated in other
markets and advocation limiting the access of foreign agricultural products to the
Mediterranean market [Pro.Ord2.para.23].

Since the parties concluded the contract on 6 May 2017, one day after the “super
minister” was appointed. Thus, the event was not so outside the bounds of
probability that a reasonable party would predict it. In that context, as an
experienced businessman, especially in import and export, CLAIMANT can be
reasonably expected to be aware of the possibility that Mediterraneo’s
government might take certain measure to limit the access of foreign agricultural
products to the Mediterranean market. Therefore, the event of tariff increase was
foreseeable to CLAIMANT to some extent.
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(iii)) CLAIMANT could reasonably be expected to have avoided or overcome its

85.

86.

87.

88.

89.

consequence

In one case, the Court held that not only was the reduction of the repurchase price
by the final customer predictable at the time of conclusion of the contract, but it
was up to the buyer, who was aware of entering into a long term business
relationship, to provide for mechanisms of renegotiation for the case of changes
of circumstances. [Socié&€&Romay AG v. SARL Behr France]

As mentioned above, since CLAIMANT could reasonably anticipate the tariff
increase existing at the time of the contract formation, they could have
sufficiently inserted it in the contract documents so as to anticipate and provide
for mechanisms for the situation, but they did not do so because they were not
sufficiently sophisticated.

CLAIMANT may argue that he could not take the new policy published by the
new president into account and consider subsequent consequences immediately.

Even an impediment that the promiser could not have taken into account when
concluding the contract does not exempt him if overcoming the impediment or its
consequences is both possible and reasonable for him. As a rule, the promisor can
be expected to overcome an impediment in order to perform the contract in the
agreed manner, even when this incurs greatly increased costs and even a loss
resulting from the transaction [Schlechtriem&Schwenzer p1682].

In this case, it is possible for CLAIMANT to afford 30% tariff. Although
CLAIMANT argued that he had financial difficulties for years, increase tariff did
not lead him bankruptcy [Pro.Ord2.para.29].

(iv) Racehorse’s semen not being highly speculative cannot be a reason for

90.

CLAIMANT to exempt from assuming the risk

In reference to the Iron Molybdenum case, CLAIMANT concluded that since the
market for this particular racehorse’s semen is not highly speculative, so the risk
of such tariffs should not be assumed by CLAIMANT [Memo CLAIMANT,
para.94].
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91.

92.

In the first place, it is untenable to make that inference. In the steel bars case, the
tribunal held that the increase in the steel bars’ market price was neither sudden
nor substantial nor unforeseeable so the seller could not be relieved of the
obligation to deliver the goods [Steel bars case]. So it can be deduced that steel
bars are not highly speculative goods, and merely not being highly speculative
cannot be a basis to exonerate the seller from liability.

Further, it is far-fetched to citing the Iron Molybdenum case to prove this
argument. In the aforementioned case, it’s the price fluctuation of the contract
item that lead to the hardship scenario, and the court reasoned that in a trade
sector with highly speculative traits the threshold for allowing hardship should be
raised. Nevertheless, in this case, it was not the racehorse’s semen that gave rise
to the hardship situation, but the event of tariff increase. Hence, the argument that
racehorse’s semen not being highly speculative is groundless for CLAIMANT to
exempt from assuming the risk.

c) CISG does not provide a remedy available to hardship situation

93.

94.

d)

95.

96.

During its 1977 review of the Working Group's draft of CISG, the proposal that
Art.79 would have provided a means by which parties facing hardship could
effectively secure a modification of the parties *contract was explicitly rejected
[Scott D. Slater p260].

Therefore, there exist no specific provisions in the CISG that allow renegotiation
or adaptation of the contract in the cases of economic impossibility,
impracticability or hardship. [Dionysios Flambouras Art.79, p.278, para.2]

UNIDROIT Principles are not suitable to use in application of Art. 7(2)
CISG to play the gap-filling role

It is evident that the concept of hardship is not within Article 79's definition of
impediment. So it is plausible to contend that the Convention has a marked gap
concerning hardship---a gap easily filled by the detailed hardship provisions of
the UNIDROIT Principles [Scott D Slatter p255].

In the current case, CLAIMANT correctly states that Article 7(2) CISG provides

a gap-filling mechanism [Memo CLAIMANT, para.99]. Since Article 7(2) CISG

states that gaps in the CISG must first be filled by general principles on which the
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97.

98.

99.

CISG is based, in the absence hereof, may they be filled by domestic rules.
However, CLAIMANT erroneously contends that the gaps must be filled by
applying Article 6.2.3 of the UNIDROIT Principles for the following reasons.

First, UNIDROIT Principles have been first adopted 14 years after the
Convention had been enacted. They are a soft law instrument, drafted by a
different institution and in no way related to the CISG [Ingeborg Schwenzer
pll7].

Second, UNIDROIT Principles are general principles of international commercial
contracts and trade law, they apply in a much broader way, covering the scope of
many contracts and not only sale of goods [N. Tepes, p.692].

Third, since CISG Article 7(2) only requires settlement with reference to the
general principles on which the CISG is based. As the Governing Council of
UNIDROIT explained in the Introduction, the Principles not only “reflect
concepts found in many ... legal systems, ... they also embody what are perceived
to be best solutions, even if not yet generally adopted.” Hence, it cannot be said
that the Principles as a whole reflect general principles on which the Convention
is based.

100.As stated above, invocation of UNIDROIT Principles as a mechanism by which

e)

to fill gaps in CISG is inappropriate.

The principle of good faith cannot be relied upon for determining the price
adaptations.

101.CLAIMANT argues that RESPONDENT has not act in good faith [Memo

CLAIMANT, para. 103]. However, this is an incorrect allegation for the three
reasons explained below.

102.First;, CLAIMANT has misunderstanding on the cited case. In BRI Production

"Bonaventure" v. Pan African Export case, it is the buyer’s conduct of adopting
the judicial stand as plaintiff in the proceedings that is contrary to the principle of
good faith in international trade laid down in article 7 CISG, rather than buyer’s
conduct which constitutes the fundamental breach of the contract [Memo
CLAIMANT, para.103].
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103.Second, on one hand, Mr. Shoemaker made it clear to CLAIMANT during the
negotiations that he had no authority to agree on an adaptation [Re.Ex.4]. On the
other hand, RESPONDENT had never mentioned that it intended to bear the bulk
of the additional costs due to the tariffs. As RESPONDENT urgently needed 6
doses for other customers each with deliver dates prior to 2nd February due to the
start of the breeding season [Pro.Ord.2 para33], according to the doctrine of
"pacta sunt servanda”, i.e. a contract shall be fulfilled as the parties have agreed,
it was reasonable for RESPONDENT to keep the deal on schedule. Thereby,
although Mr. Shoemaker mentioned that “if the contract provides for an increased
price in the case of such a high tariff we will certainly find an agreement on the
price”, the statement was merely made to ensure that the delivery could take
place as agreed upon but didn’t mean any binding commitments on price
adjustment.

104.Third, CLAIMANT asserts that RSPONDENT had a direct violation of the
parties’ agreement by selling frozen semen of Nijinsky to third parties [Memo
CLAIMANT, para. 104]. However, no direct penalties or remedies flow from the
principle of good faith as applicable to the Convention as a whole. If a party fails
to exhibit good faith and is not in direct breach of any other articles within the
Convention, the CISG through article 7(1) does not allow the court "to
manufacture” remedies or principles[Bruno Zeller]. Therefore, since there is no
provision for resale in the contract, good faith does not mean anything substantive
to which the courts or tribunals need to pay particular attention.

105.Moreover, Article 7(1) CISG only stipulates the interpretation of the CISG and is
not stipulating a general principle in regard to the conduct of the parties during
contract formation and the performance of the contract or in regard to the
interpretation of the parties’ statements [Peter Schlechtriem p49 para44].In other
words, Article 7 applies not to the interpretation of the contract itself, but rather
imposes an obligation to interpret the Convention in good faith as it relates to the
contract. [John Klein p120]

106.From the above, we can conclude that article 7(1) is not applicable to dealings

between parties. Therefore, in the present case, the principle of good faith cannot
be relied upon for determining the price adaptations.
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REQUEST FOR RELIEF

In Light of the above RESPONDENT requests the Arbitral Tribunal
a. To dismiss the claim as inadmissible for a lack of jurisdiction and powers;

b. To reject the claim for additional remuneration in the amount of US$ 1,250,000

raised by CLAIMANT;
c. To order CLAIMANT to pay RESPONDENT’s costs incurred in this arbitration.
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