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STATEMENT OF FACTS

PHAR LAP ALLEVAMENTO (“Claimant”) is a longstanding and renowned stud farm,

located in Mediterraneo. Known for its racehorse breeding success, Claimant also sells

frozen semen from its champion stallions for artificial insemination.

BLACK BEAUTY EQUESTRIAN (“Respondent”) operates a racehorse stable in Equatoriana.

21 Mar 2017

24 Mar 2017

28 Mar 2017-
12 April 2017

12 April 2017

6 May 2017

Respondent’s Mr Antley contacted Claimant’s Ms Napravnik (initial
negotiators) inquiring about purchasing frozen semen from Claimant’s
star stud Nijinsky III, as a reaction to the temporarily lifted ban on

artificial insemination for racehorses in Equatoriana.

Claimant makes an offer to Respondent for 100 doses of frozen semen

from Nijinsky III.

Claimant and Respondent’s initial negotiators negotiate some of the
terms of the sales agreement (‘Contract’). The initial negotiators agree
on an HKIAC arbitration agreement (‘Arbitration Agreement’) with
Danubia as the seat of the arbitration. The Parties agree that
Mediterraneo law and the CISG apply to the contract, on DDP delivery
and to include a hardship clause. RESPONDENT rejected CLAIMANT’s

suggestion of an ICC hardship clause.

The Parties’ initial negotiators were injured in a car accident and

replaced with the final negotiators.

Parties’ final negotiators agree and sign the contract, finalising the

hardship clause and the modifications to DDP.




20 May 2017 Claimant sends first shipment to Respondent.

3 0ct2017 Claimant sends second shipment to Respondent.

Nov 2017 Mediterraneo imposes a 25 per cent tariff on agricultural products.

19 Dec 2017 Equatoriana imposes a 30 per cent tariff on agricultural products from
Mediterraneo.

20Jan 2018 Claimant’s Ms Napravnik becomes aware the final shipment will be

subject to the 30 per cent tariff, and unsuccessfully calls, and then
emails Respondent with the news and to find a solution to the

additional cost.

21Jan 2018 Respondent calls Claimant and advises he is unable to directly
authorise an additional payment to cover the Tariffs. Respondent urges

Claimant to ship the semen as planned.

23 Jan 2018 Claimant ships final instalment as per the contract and pays the tariff.

12 Feb 2018 RESPONDENT ends negotiations regarding CLAIMANT’s request for a

price adaptation.

31 July 2018 Claimant files its Notice of Arbitration (‘NoA’) requesting a price
adaptation of $1.25m.

24 Aug 2018 Respondent files its Response to the NoA (“RNoA”), in which it

disputes the jurisdiction of the tribunal to adapt the price.



20ct2018 Claimant contacts the HKIAC Arbitral Tribunal (“Tribunal”) alerting
them of Respondent’s inconsistent use of extraneous evidence in the
RNoA, and that Respondent asked for an adaptation in another sale

affected by the same set of tariffs.

30ct2018 Respondent answers Claimant’S allegations. In reply, Respondent
submits Claimant’s allegations of inconsistent requesting of adaptation
in a separate proceeding is misleading and the partial interim award is
protected by confidentiality agreements. Furthermore, Respondent
submits the evidence was obtained illegally through a hack or breach

of employee’s contractual duty of confidentiality.

4 0ct2018 Parties agreed via telephone conference with the Arbitration Tribunal

to the HKIAC Rules 2018 (‘HKIAC 18’).

50ct2018 The tribunal releases Procedural Order No. 1 (‘PO1’)

2 Nov 2018 The tribunal released Procedural Order No 2 (‘PO2’)



1.

2.

3.

4.

Introduction:

Claimant seeks a right which simply is not present within the Agreement. Adaptation does
not arise from the Contract, nor can it be inferred from the surrounding applicable law.
CLAIMANT accepted risk within CI 12, and now seeks to impose a remedy on the
RESPONDENT for their reasonably foreseeable loss. In doing so, CLAIMANT wishes to extend
the scope of an agreed contract, and blatantly ignores the parties right to determine the
contractual rights to which they consent to be bound. !

RESPONDENT, in answer to the the questions raised by the Tribunal in PO1 submits the
following. The Tribunal is not empowered to adapt the Contract, not by a car conversation
between the Parties, nor under the law applicable to the arbitration agreement (Issue One).
The PIA cannot be admitted into the proceeding as it is irrelevant, immaterial and obtained
through dishonest means (Issue Two). Finally, CLAIMANT cannot claim an adaptation as
they do not satisfy hardship, not under the contract, nor the surrounding law or

circumstances (Issue Three). !

ISSUE ONE: Does the Tribunal have the jurisdiction and/or powers to adapt the contract

(1) The Tribunal does not have the jurisdiction to adapt the contract because adaptation does
not arise in the final Contract

Tribunal does not have jurisdiction to adapt the contract because the parties never
consented to adaptation under CI 12 or Cl 14 of the contract, nor under Cl 15, the
Arbitration Agreement. The Tribunal gets the power to adapt the contract from either the
agreement of the parties (1) or the lex arbitri (2).!

Regardless of which law applies, looking at the factual circumstances, Ferguson and Krone
[Final Negotiators] never knew of a conversation about adaptation (1), and had no
intention to include adaptation in the Contract (2), and, in any event, there was no
agreement reached between Napravnik and Antley [Preliminary Negotiators] to allow

adaptation (3). Therefore, the Tribunal has no jurisdiction to adapt the contract.!

%




(a) There was no intention by the Final Negotiators to include adaptation into the contract as

they had no knowledge of the Car Conversation

5.! The Final Negotiators did not intend to include adaptation in the final contract, either in CI
12 or Cl 15, as they never knew about a prior conversation between the Preliminary
Negotiators that tentatively discussed adaptation. !

6.! Claimant wrongly assets at [43] that the Parties common intention was to submit all their
disputes to arbitration with a Tribunal empowered to adapt the Contract. However, there
was no legitimate expectation that adaptation that could arise from the Car Conversation in
the Contract because, as we will demonstrate, those negotiators did not draft the final
contract.!

7. It is relevant that there were two separate groups of people involved in the negotiating and
drafting of the contract. The Preliminary Negotiators engaged in negotiations for a draft
contract, and the Final Negotiators negotiated the Contract that binds the parties. The Final
Negotiators were not aware of any prior conversation regarding adaptation (1), and
therefore they cannot be held to have the intent to include adaptation in the final Contract
(2). !

8.! Claimant states at [53] that in consideration of the Car Conversation, the Tribunal ‘must be
entitled to adapt the contract’ as the only reason it was not included in the Contract is
because of the ‘car accident’.!

9.! The Preliminary Negotiators had no involvement in the final drafting of the Contract and
were not contacted during the final negotiations (PO2, p. 55[7]). On 12 April 2017, just
prior to getting in the car, the Preliminary Negotiators reached a conditional understanding
between themselves that a form of adaptation was a point for further discussion [Car
Conversation] (C8, p. 17[4]).!

10.!A conversation about what ought to be included in a preliminary draft of a contract cannot
inform the final Contract which was written and drafted by different people who had no
knowledge of that conversation, and who only had access to a brief note summarising

‘issues for further negotiations’, a prior email chain and not the actual contents of the
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meeting (R3, p. 35[2]-[3]). Importantly, Napravnik does not lead evidence that the Note is
an incorrect summary of the Car Conversation. !

11.'Furthermore, the Final Negotiators did not attribute any significant importance to the
arbitration clause, therefore neither of the Final Negotiators had any intention to continue

negotiations from where the Preliminary Negotiators left them (PO2, p. 55[7]).!

(B) There was never an agreement reached by the Preliminary Negotiators to include

adaptation

12.!Arbitration is a creature of consent, and the Preliminary Negotiators never reached an
agreement to allow adaptation under either €I 12 or ClI 15 of the Contract. Contrary to
Claimant’s submission at [53], the Tribunal does not have the power to adapt the contact. It
is impossible to impute a particular form of adaptation in a hardship clause that did not yet
exist. On 12 April 2017, the Preliminary Negotiators were negotiating the narrowing of a
broad ICC hardship clause that still provided a remedy to both parties. The Preliminary
Negotiators were not discussing the inclusion of an adaptation clause into €I/ 12, which only
favoured Claimant (C8, p. 17[3]-[5]). CI 12 does not offer any remedy for Respondent, let
alone to confer an exceptional power on the Tribunal such as adaptation. CI 12 only allows
Claimant to avoid a claim for damages against them for non-performance in the event of a
hardship. !

13.IRegardless of whether the CISG applies to the Arbitration Agreement, both Art. 14 CISG and
Art 2.1.2 PICC (Danubia Law and Mediterraneo Law) requires that an offer is ‘sufficiently
definite’, or that the party making the offer expresses an intent to be bound in the event of
acceptance (UNILEX Official Comments, Art. 2.1.2). Antley’s statement during the Car
Conversation, that ‘in his view it should probably be the task of the arbitrators to adapt the
contract’ is not ‘sufficiently definite’ to be considered an offer under Art. 14 CISG (C8, p. 17).!

14.!Quite simply, the Car Conversation was a starting conversation and did not constitute any
final agreement. Napravnik concedes that Antley and herself only had a ‘short discussion’
where they ‘could only shortly exchange views’ and ‘various wishes’ regarding a proposal for
‘the dispute resolution clause and the hardship clause’ (C8, p.17[3]). Antley said ‘he would
come back with a proposal the next morning’ (C8, p. 17[4]).!



15.!1Adaptation rights can take various forms. The Preliminary Negotiators never discussed the
form the adaptation clause would take, the scope, a cap on price or if negotiations were
required prior to adaptation, and if so, how long negotiations should continue prior to the
adaptation right being triggered. Napravnik says this was ‘our newest proposal’ (C8,
p.17[3]), meaning that other proposals had been dismissed during negotiations and there is
no evidence that this would also not be dismissed or varied. For instance, Claimant may
have decided instead to increased the price of the goods in lieu of a hardship clause. The
future ‘proposal’ by Antley could still have been rejected or surpassed by a counter-offer
(Art. 19 CISG; Art. 2.1.11 PICC).!

16.1Due to the car accident, no ‘proposal’ ever came and no indication was given as to what the
proposal would contain (C8, p.17[3]). The Note does not mention adaptation, it records
issues for ‘further negotiation’ (R3, p. 35). Even this does not constitute an express or

implied consummated agreement to include adaptation into the Contract.!

(2) The Applicable Law to the Arbitration Agreement is Danubian Law

17.]Danubian Law applies by an implied choice of the parties (1). Secondly, if Danubian Law
applies the implications that arise from the application of its jurisprudence (2) including
the requirement of an express conferral of power under Art. 6.2.3(4)(d) Danubian Contract
Law [DCL] and the Danubian ‘four corners rule’ under Art 4.3 DCL applies. !

18.lIn the alternative, if the Tribunal finds that the law applicable to the Arbitration Agreement
is Mediterraneo (3), the Tribunal does not have the power to adapt the contract as it
requires express consent under the Lex Arbitri, secondly, the Car Conversation is not an
agreement and it cannot inform the interpretation of the Arbitration Agreement.
Alternatively, if the Car Conversation is an agreement, it is not a ‘dispute arising out of this

contract’ (C5, p. 15[12]).!

(A) The Parties have made an implied choice of Danubian Law as the law applicable to the

Arbitration Agreement

19.IThe Arbitration Agreement constrains what the Tribunal has jurisdiction to do. The

Tribunal requires an applicable law to interpret the Arbitration Agreement. Part of
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determining applicable law is to ascertain any choice of law which would be binding on the
Tribunal (HKIAC 2018, Art. 36; see also New York Convention [NYC], Art. V(1)(a)).!

20.!Art. 28(3) Danubian Arbitration law [DAL] requires an ‘express conferral of power to
authorise the Tribunal to adapt the contract (PO2, p. 60[36]). Further, Art. 6.2.3(4)(b) DCL
grants the power of a court to adapt the contract only ‘if authorised’ (P02, p.61[45]). It is
reasonable that the same rationale should apply to Tribunals. Therefore, if Danubian Law
applies to the Arbitration Agreement, than the Tribunal can only adapt the contract ‘if
authorised’ by the Parties (P02, p.61[45]).!

21.IClaimant seeks to rely on the rebuttable presumption established in SulaMerica [11], that ‘in
the absence of any indication to the contrary, the parties intended the whole of their
relationship to be governed by the same system of law’. However, Claimant’s submission at
[33] does not consider the judgement as a whole, nor the circumstances of this particular
case. SulaMerica considers issues of validity not scope. Further, Lord Neuberger’s rationale
in SulaMerica [51] is that the terms of a contract must be interpreted ‘in the light of the
surrounding circumstances and commercial common sense’. !

22.1If Danubian law applies to the Arbitration Agreement, than the ‘four corners rule’ does not
allow the Tribunal to consider extraneous evidence to interpret the Arbitration Agreement
(ANOA, p. 32[16]). Danubia is a common law country, common law jurisprudence can assist
the Tribunal in interpreting Danubia’s ‘four corners rule’ (P02, p. 61[44]).!

23.IThe Parties are able to look at the circumstances and ‘factual matrix’ of a case even where
the ‘four corners rule’ applies (Investors Compensation Scheme). This is mandated by Art.
4.2 DCL, which says ‘that statements and other conduct shall be interpreted according to the
meaning that a reasonable person of the same kind as the other party would give to it in the
same circumstances’ (PO2, p. 61[45]). This factual matrix is made up of all the legal, factual
and regulatory framework (The Diana Prosperity per Lord Wilberforce). Lord Hoffman
provides that the ‘law excludes from the admissible background the previous negotiations of
the parties and their declarations of subjective intent’ (Investors Compensation Scheme, p.
114).!

24.IThe Tribunal is entitled to admit the reasonably inferable and relevant knowledge of the

negotiating lawyers but cannot look to the actual negotiations of the parties (BCC v Ali per



Lord Hoffman). The Tribunal can have recourse to the ‘factual matrix’ for the task of
objectively interpreting the meaning of terms as a ‘reasonable business person’ would
understand them (Prenn v Simmonds [1383-1384] per Lord Wilberforce; Codelfa
Construction [351] per Mason ]). !

25.IThe circumstances of this case reveal that there are several factors which indicate the
application of Danubian law to the Arbitration Agreement. Taking in to account all the
circumstances of the case (1), including the principle of separability (2) and both parties
intention for neutrality (3), the Parties have impliedly chosen Danubian Law as the law

applicable to the Arbitration Agreement.!

(1) selecting danubian law reflects the intent of the parties

26.IThe Tribunal should apply Danubian law to the Arbitration Agreement as it is reflects the
intent of the Parties. Antley agreed that Claimant could have Mediterraneo law apply to the
substantive contract, but was not willing to give Claimant the law of the Arbitration
Agreement as well.!

27.Whether or not the CISG applies to the Arbitration Agreement, the tools used to interpret
the Parties intent is the same under the CISG and PICC. Given that we cannot ascertain the
actual intent of the parties pursuant to Artt. 8(1) CISG and 4(1) PICC it is relevant to
consider what ‘a reasonable person of the same kind as the other party would have thought
the other party intended’, pursuant to Artt. 8(2) CISG and 4(2) PICC. !

28.Respondent did not consider it ‘appropriate that [Mediterraneo] law applies and
[Mediterraneo] courts have jurisdiction’ (C3, p. 11[4]). A reasonable person, with the same
degree of negotiating experience as Napravnik, would have interpreted Antley’s statement
to infer that Respondent did not want to give Claimant a favourable choice of law applicable
to both the substantive Contract and the dispute resolution agreement. !

29.IClaimant states [33] that ‘Respondent made no objection to its [Mediterraneo] application to
the Contract during negotiations’. Respondent agrees that it did not object to the law of
Mediterraneo applying to the Contract. That is not the issue in dispute. Respondent did
however, object to Arbitration in Mediterraneo and their law (C4, p. 12[5]; R1, p. 33[1]).!
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30.IRespondent rejected arbitration in Mediterraneo ‘in light of the fact that the Sales Agreement
is governed by the law of Mediterraneo’, by suggesting Arbitration in Equatoriana (C4, p.
12[5]; R1, p. 33[1]). This further demonstrates that Respondent did not wish for the law of
the Contract and the Arbitration Agreement to both be governed by Claimant’s domestic
law. !

31.!1A person in Antley’s position would have perceived Napravnik’s statement ‘we would
largely accept your proposal with an amendment as to place of arbitration’ (R2, p. 34[3]), to
indicate Claimant accepted the other propositions put forward by Antley, including that the
law applicable to the Arbitration Agreement as the same as the law of the seat, being
Equatoriana (R1, p. 33[1]-[2]). It is reasonable to infer that given Napravnik ‘largely
accepted’ Antley’s email, the law applicable to the Arbitration Agreement is the same as the

seat, as it was in the prior draft (R2, p. 34[3]).!

(ll) The doctrine of separability applies to the Arbitration Agreement

32.!An international arbitration agreement is invariably treated as separable from the
substantive contract in which it is found (Fouchard, p. 197). The separability presumption
has practical, and analytical importance, relating to choice of law, validity of the contract
and for the purposes of competence-competence (Born II, p. 351). Because of the doctrine
of separability, the law of the contract may differ from the law of the Arbitration Agreement
(Berger I, p. 319; Craig, Park & Paulsson, [5.05]; Born II, p. 273; ICC Award No. 1507 [216]).
Further, the doctrine of separability and the principle of competence-competence has been
enshrined in Art. 16(1) ML and embodied in international arbitral rules (Art. 19(1) HKIAC
2018; Art. 6 ICC Rules; Pengelley, p. 447) . Here, the parties have agreed to be bound by
both the ML and HKIAC (PO1, p. 52[4]; C5, p. 14[15]).!

33.IRespondent accepts there are scholars and courts that favour the presumption that the law
of the contract applies to the Arbitration Agreement (Sonatrach v Ferrell; Lew [136]).
However, because of the presumption of the autonomy of the Arbitration Agreement,
Mediterraneo Law does not automatically apply to the law of the Arbitration Agreement

(Firstlink).!



34.IClaimant states [34] that ‘it has already been decided’ that the substantive law of the
Contract applies to the arbitration clause. The CLAIMANT fails to acknowledge a significant
body of authority in both common and civil law jurisdictions which state that absent
applicable law to the Arbitration Agreement, the law of the seat applies (Judgement of 26
May 1994; Firstlink; C v D). The Tribunal is not bound by either presumption. It will be
demonstrated that the better view is the law of the seat applies because it is most

applicable to the particular facts of this case. !

(a) The Final Negotiators had knowledge of the doctrine of Separability

35.1t is not disputed that the arbitration agreement is separable from the Contract under both
Arts. 19(1) HKIAC 2018 and 16(1) ML. !

36.!As commercial lawyers, the Preliminary Negotiators should be aware of the principle of
separability (Habas v Sometal [51]). In Habas v Sometal per Langley ], the court goes
further stating at [51] that ‘a commercial lawyer would probably understand that an
arbitration clause is a separate contract collateral to another substantive contract’ whereas a
‘a businessman would have no difficulty in regarding the arbitration clause (as he would call
it) as part of a contract’. !

37.!Antley had previously been involved in an international arbitration where there was a
choice of law clause in the substantive contract and also a choice of law applicable to the
arbitration agreement (PO2, p. 60[39]). It can be inferred that Napravnik also has
knowledge and experience in international arbitration as she acknowledges that different
laws may be applicable if the arbitration is held in Danubia (POZ2, p. 57[14]). Therefore, the
Preliminary Negotiators understood that an Arbitration Agreement is separable from the
substantive contract and that a different law can be applied to govern the Arbitration
Agreement. !

38.IThe Final Negotiators were also aware of the principle of separability. Krone, although not
involved in ‘the detailed negotiations’, is the head of the legal department for Respondent
and as a commercial lawyer he should also understand that an Arbitration Agreement is
separable from the main contract (Habas v Sometal; R3, p. 35[1]). We acknowledge that
Ferguson has ‘no experience in international contracting’, however, as a commercial lawyer

he would still understand that an Arbitration Agreement stands as a separate agreement
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(C8, p. 17[2]). There is no evidence that Ferguson had not been involved in domestic
arbitration nor other domestic transactions which would also include an arbitration
agreement.!

39.In these circumstances, the statement the Tribunal wishes to interpret is Cl 15 of the
Contract. The usual interpretive rules in Art. 8(2) of the CISG and Art. 4(2) of PICC, do not
apply to interpreting CI 15, as the factual record shows that both Final Negotiators from
each party assisted in drafting Cl 15 (PO2, p. 55[6]). Therefore, it is most appropriate to
interpret Cl 15 with reference to how the Final Negotiators would have interpreted the
Preliminary Negotiators’ statements, rather than how Claimant viewed Respondent’s
statements and vice versa. !

40.\With access to the prior emails, the Final Negotiators would have seen that the Preliminary
Negotiators had included a line for an applicable law to the Arbitration Agreement in one of
the draft clauses that was not the same as the law applicable to the substantive contract
(PO2, p. 55[6]; R1, p. 33[2]). Therefore, the Final Negotiators would have been put on
notice as to the separability of the Arbitration Agreement at that time. Further, any
commercial lawyer would have understood that a law specified within a clause applies to

the interpretation of that clause (P02, p. 55[5]).

(b) The Principle of Separability applies for the purposes of the scope of the Arbitration

Agreement

41.The Parties have agreed to the HKIAC 18 rules which provides that the Arbitration
Agreement ‘shall be treated’ as separable for the ‘existence, validity or scope of the
arbitration agreement’ (Art. 19(1) HKIAC 18). This indicates that the parties intended for
separability to apply for the purposes of determining whether the Tribunal has the scope to
adapt the contract, and HKIAC 18 binds the Tribunal. !

42.Claimant states at [37] that the Arbitration Agreement is only separable for the purposes of
validity. However, the principle of separability applies to not just situations of validity but
also situations of scope.!

43.Whilst some courts propose that separability applies only for the purposes of validity
(Primrose; BCY v BCZ), others provide that the doctrine of separability applies to the

Tribunal’s jurisdiction to rule on its own jurisdiction under the competence-competence
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principle (Born II, p. 377). ICC Case No. 4131 referred to the principle of separability by
finding that by submitting to rules that concern the Tribunal’s power to rule on their own
jurisdiction, the law chosen to govern the ‘merits of the dispute’ and the sources of law
applicable to the ‘scope and the effects of an arbitration clause ... do not necessarily coincide’.
This approach was also followed in ICC Case no. 9302 which applied the principle of
separability where courts are required to rule of their own competence and decide (or not)
which law is applicable to the arbitration agreement.!

44.)Case law and scholars are divided on whether Art. 16(1) ML extends beyond issues of
validity and existence of the Arbitration Agreement to issues of scope (Born II). Born states
that the better view is that Art. 16 (1) ML applies to situations when the Tribunal is ruling
on their competence. The circumstances of this case indicate that the reasoning behind Art.

16(1) applying to issues of a Tribunal’s jurisdiction is persuasive (Born II, p. 377).!

(c) Therefore there is a presumption in favour of the seat of arbitration as the law

applicable to the Arbitration Agreement

45.In conclusion, the Parties have impliedly chosen that the law of the seat applies to the
Arbitration Agreement. In view of the doctrine of separability, the knowledge and
experience of the Parties and the intention of the parties to arbitrate in a ‘neutral country’
the choice of law clause in CI 14 does not extend to the Arbitration Agreement (Bernardini,
p. 201; Berger IlI, p. 319). Therefore, the better view in consideration of the circumstances

of this case, is that the law of the seat applies.!

(lll) The Parties Discussed neutrality

46.The Preliminary Negotiators negotiated CI 15 with an intention to have a neutral
arbitration (C3, p. 11[4]; R2, p. 34[3]). As the Parties discussed neutrality when drafting CI
15 (R2, p. 34[2]), the reasoning underpinning the case of Firstlink and C v D is particularly
persuasive. Contrary to the presumption in SulaMerica [11] that when selecting a law
applicable to the Contract, the Parties ‘intended the whole of their relationship to be
governed by the same system of law’, the desire for neutrality and knowledge of separability,
established above, indicates a contrary intention. ICC Case No. 7929 [17] acknowledged that

where the parties have not assumed that the choice of law clause automatically applies to
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the Arbitration Agreement, it rebuts any presumption that the law applicable to the merits
of the dispute applies to the Arbitration Agreement.!

47 Firstlink [13] provides that there is two distinct relationships when parties enter into a
Contract. First, the law that applies to the contract when the parties are amicable and/or in
a mutually beneficial relationship. Second, that where parties are in a dispute, they desire
neutrality to govern that relationship and therefore a different law. In particular, ‘When
commercial relationships break down and parties descend into the realm of dispute
resolution, parties’ desire for neutrality comes to the fore; the law governing the performance
of substantive contractual obligations prior to the breakdown of the relationship takes a
backseat at his moment...primacy is accorded to the neutral law selected by parties’ (Firstlink
[13]). When selecting the seat of Danubia, the Parties did not wish for the same law to apply
to their relationship during dispute resolution proceedings (R2, p. 34[1]).!

48.'The reasoning provided in Firstlink, is supported by the view of Van den Berg (p. 293) who
reasons that absent an express choice of law applicable to the Arbitration Agreement, the
choice of law clause is not a sufficient indication as to the law applicable to the Arbitration
Agreement. This is because the substantive contract and the Arbitration Agreement vary in
their objectives, namely, that the main contract concerns the parties substantive
relationship as to the merits of the contract and the ‘arbitration agreement is concerned
with the procedure for settling disputes’ (Van den Berg, p. 293).!

49.In ICC Case No. 5029, the Tribunal found that the law of the seat applied to the Arbitration
Agreement and not the law of the contract, because the parties had agreed to arbitrate
under the ICC rules, indicating that they ‘internationalised their arbitration’ and therefore,
the international character of the contract was inconsistent with the application of the
same laws to govern the contract and the Arbitration Agreement ([5] & [7]). ICC Case No.
5505 states that the ‘choice of a municipal law is most often contrary to the advantages
sought in an arbitration clause’ (Craig, Park & Paulsson, p. 68; ICC Case No. 5505 [9]), and
that no choice of the substantive law as 'applicable law' could provide reason to avoid the
application of the procedural law of the seat (ICC Case No. 5505 [9]).!

50.IThe analysis in Firstlink was rejected in BCY v BCZ, however, in doing so Chong | at [63]
stated that with regard to neutrality, it does not follow that the law of the seat is necessarily

the applicable law, as this analysis ‘ignores the fact that the choice of law clause in the main
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contract could equally be driven by a preference for neutrality’. Given that the substantive
law in this case is Mediterraneo, the law of Claimant’s country, this caveat does not apply to
this case. Even though Equatoriana and Mediterraneo both largely adopt PICC (PO1, p.
52[4]), it remains that CLAIMANT is most familiar with the jurisprudence in Mediterraneo,
and the ways in which Mediterraneo courts interpret PICC. Therefore, the rationale in

Firstlink remains the most applicable to the current scenario.!

(3) If the Tribunal cannot find an implied agreement, there are other relevant factors which
suggest the better view is to apply DAnubian Law

(a) There is a presumption in favour of the seat in Art. V(1)(C) NYC which renders an arbitration

award unenforceable if the scope of the Arbitration Agreement is contrary to the law of the

seat

51.Where the Tribunal is exercising their discretion to determine an applicable law, Art. VNYC
and the duty to render an enforceable award impresses a presumption in favour of the law
of the seat upon the Tribunal. Art. V(1)(c) NYC concerns a situation where a Arbitrator may
render an award un-enforceable if it falls outside the scope of the Arbitration Agreement.
This provision is replicated in Art. 36(1)(a)(iii) ML (Born II, p. 3541; Mcllwrath & Savage, p.
354). Indeed, Artt. 36(1)(a)(i) and 34(2)(a)(ii) ML furnish a presumption in favour of the
law of the seat (Firstlink). If the Arbitrator has exceeded his authority granted under the
Arbitration Agreement, enforcement may be refused by courts under Art. V(1)(c) NYC or
Art. 36(1)(a)(iii) (Van den Berg, p. 312).!

52.Here, the Final Negotiators intended for CI 12 to be an exhaustive code, and did not include
adaptation, as discussed in Issue 3 below [123 - 127]. Therefore, if the Tribunal allows
adaptation, in spite of the parties implied agreement not to provide a remedy of adaptation,
this falls within the scope of Art. V(1)(c) NYC and may render the award unenforceable. !

53.IThe weight of authority supports the finding that providing adaptation, which is not
authorised by the seat’s procedural law, may render the award unenforceable (Bermann, p.
48). Further, whilst a court is not mandated to render the award unenforceable, if a court
were to find that the Tribunal exceeded the scope of the Arbitration Agreement, it would be

‘unusual to recognise an award’ (Born 11, p. 3432). !
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54.Further, if the Tribunal applies Mediterraneo law to the Arbitration Agreement, there is
also a risk that the Arbitral Award will not be enforced by Danubian courts pursuant to Art.
[l of the NYC. Bermann (p. 74) provides that ‘controversy, surrounds the Convention’s Article
III, which authorizes national courts to follow local rules of procedure in connection with
proceedings for the recognition and enforcement of awards.” Therefore, if the Tribunal grants
adaptation to Claimant under Mediterraneo law, without adhering to the Danubian
procedural law, it is possible that Danubian courts will not enforce the award. Born II (p.
3557) states that a court will render an award unenforceable only if the decision had
involved a ‘material or appreciable excess of authority’. A decision to provide adaptation is a
material breach of authority, given that no remedy of adaptation was expressly or impliedly
provided for in the Contract. !

55.IThe Respondent accepts that the court retains discretion as to whether it will render the
Arbitral Award unenforceable, however given the risk of the award not being enforceable,
the Tribunal should err on the side of caution and apply Danubian law. !
(4) Therefore, the parties will be subject to the Implications of Danubian law that apply to the
arbitration agreement

(a) the tribunal requires an express conferral of power to adapt the contract

56.!Art. 6.2.3 DCL and Art. 28(3) DAL requires that the Tribunal has an express conferral of
power. The parties have not expressly authorised the Tribunal under CI 12, Cl 14 nor CI 15.!

57.IClaimant concedes that the Tribunal’s power to adapt arises only ‘in the case where both the
lex causae, and the law applicable to the arbitration clause authorise so’ [49]. Therefore, as
established above, the law applicable to the Arbitration Agreement is Danubian law and the
Tribunal does not have jurisdiction to adapt the contract as there is no express
authorisation.!

58.IDCL provides that a court has jurisdiction to adapt the contract only “if authorised” (PO2, pg
61[45]; Art. 6.2.3(4)(b) DCL). The same should apply to Tribunals operating under
Danubian law. There is no consistent case law regarding the authorisation requirement
(PO2, pg 61[45]). The dictionary meaning of ‘authorised’ is to give ‘official permission’ for or
approval to (Oxford dictionary; Cambridge dictionary). Further, Danubian jurisprudence

interprets Art. 28(3) DAL, which is identical to the Art. 28(3) ML, to require an express
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conferral of powers. Looking at the circumstances as a whole, an express authorisation is
required to adapt the contract, both on plain meaning and in considering Danubian
jurisprudence. As discussed at paragraphs [12] - [16], the Car Conversation was not a final
agreement, and therefore is not an express authorisation. Claimant has conceded that if the
Tribunal held that Danubian law is applicable to Arbitration Agreement, there would be a
high likelihood that the Arbitration Agreement would not be interpreted as authorising a
contract adaptation by the Tribunal (PO1, p. 52 I1[4]).!

59.lIn the alternative, if an implied authorisation satisfies the meaning of ‘authorisation’, the
Car Conversation is not admissible as it comes within the ‘four corners rule’, and even if
admissible, it does not constitute an implied agreement which is demonstrated below.!

(b) The car conversation is hot admissible as it falls outside the scope of the ‘four corners’ of the

Contract

60.1f the Tribunal finds that the Car Conversation is an agreement, contrary to paragraphs [12]
- [16] the Car Conversation is not admissible to inform the wording of the Final Negotiators
as Danubia applies the ‘four corners rule’ (PO2, p. 61[45]). Danubia’s ‘four corners rule’
largely has the same effect as Art. 2.1.17 PICC which holds that the terms of the written
Contract ‘cannot be contradicted or supplemented by evidence of prior statements or
agreements.”

61.IClaimant submits at [56] that even if Danubian law applies to the Arbitration Agreement,
the Tribunal is able to ignore Danubian jurisprudence. Whilst the Tribunal is not bound to
follow Danubian statute or case law, the better view is that arbitration is a consent based
process (Waincymer, p. 1056), and that the Tribunal should give effect to the parties
implied intention to apply Danubian law to the arbitration agreement. !

62.ITherefore, if Claimant wishes to use the Car Conversation as a means to interpret the words
of the Contract, then it goes beyond an interpretative tool because it is adding a right to
adaptation that was not there. Claimant has not indicated any particular words in the
Contract that require further interpretation. The conversation can only add a right if an

agreement was reached, which it was not as discussed at paragraphs [12] - [16].!
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63.IClaimant submits that despite Danubia’s ‘four corners rule’, Claimant can look at the
circumstances of the case, and in particular, the car conversation to interpret CI 15
pursuant to Art. 22.2 HKIAC 18 [60].!

64.IThe parties are able to look at the circumstances and ‘factual matrix’ of a case even where
the ‘four corners rule’ applies but cannot look to the actual negotiations between the
Preliminary Negotiators (Investors Compensation Scheme, p. 114) Lord Hoffman provides
that the ‘law excludes from the admissible background the previous negotiations of the parties
and their declarations of subjective intent’ (Investors Compensation Scheme, p. 114). As
established at paragraphs [12] - [16], the Car Conversation was just the subjective opinions
of Napravnik and Antley (C8, p. 17). Therefore, any agreement the Claimant claims occurred
in the Car Conversation is not admissible. !

65.IClaimant also submits that the ‘four corners rule’ is displaced by the pro-arbitration
presumption “Principle of Effective Interpretation” [62]. However, Claimant misapplies the
pro-arbitration presumption. The pro-arbitration presumption, is the liberal construction
of an Arbitration Agreement based on the presumption that rational businessmen do not
want multiplicitous proceedings, and to enforce the common intention to have their dispute
before an international arbitral tribunal (Born II, p. 1319; First Options). The pro-
arbitration presumption does not extend the scope of the Arbitration Agreement to include
any right that could emerge as a result of the parties pre-contractual negotiations.

Particularly where the domestic law provides that such evidence is inadmissible. !

(i) The Danubian ‘four corners Rule’ is not displaced by Art 8(3) of the CISG, and therefore

the car conversation is not admissible.

66.IClaimant automatically applies the interpretive rule of Art. 8(3) CISG to the Arbitration
Agreement. However, Claimant fails to appreciate that Danubia’s ‘four corners’ rule is not
displaced by Art. 8(3) CISG as the CISG does not extend to Arbitration Agreements.!

67.In Dabunia there is consistent jurisprudence that the CISG does not apply to Arbitration
Agreements due to the principle of separability (PO2, p. 60[36]). Danubia is a common law
country (PO2, p. 61[44]), and the courts usually follow the consistent jurisprudence of the
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country. The Tribunal should respect Danubian law, given the parties intention was for
Danubia to apply to the Arbitration Agreement. !

68.Further, whilst some scholars state that the CISG applies to Arbitration Agreements,
because the CISG refers to arbitration agreements in Art. 19(3) ML (Perales Vicasillas &
Ramos Mufloz, p. 75), the better view is that that the CISG does not extend to the
Arbitration Agreement (Kroll, p. 39; Flecke-Giammarco, p. 49). This is because Art. 19(3)
ML merely demonstrates the effect of an Arbitration Agreement, it does not state that the
CISG extends to the Arbitration Agreement (Flecke-Giammarco, p. 49). Artt. 1 - 3 CISG states
that the CISG only applies to sale contracts. It is against the express wording of the CISG to
extend its ambit to CI 15, which is a procedural arbitration agreement (Flecke-Giammarco,
p. 50). Even if the Tribunal chooses to disregard the Danubian jurisprudence, the better
view is that the CISG would still not extend to €I 15.!

69.IClaimant states that ambiguity arises because the parties drafted CI 15 in a rush, and ‘they
chose to use a vague standard arbitration clause without any personal adaption’ [67]. First, a
clause being drafted in a rush does not determine whether its content is ambiguous.
Further, this is is not factually accurate, as by Claimant’s own admission, CI 15 was drafted
‘after long discussions, which involved the exchange of several drafts’ and this information

was available to the Final Negotiators through the email chain (NoA, p. 6[14];P02, p. 55[5]).!

(ii) There is no ambiguity in the wording of the contract

70.!Claimant submits that if Danubian law applies, parol evidence is admissible via an exception
because the words of Cl 15 are ambiguous. Claimant has the burden of proving that
particular words in the contract are ambiguous, and Claimant has no reasoning that
demonstrates CI 15 is ambiguous.!

71.IClaimant states that ambiguity arises because the parties drafted CI 15 in a rush, and ‘they
chose to use a vague standard arbitration clause without any personal adaption’ [67]. A
clause being drafted in a rush does not determine whether its content is ambiguous. This is
is not factually accurate, as by Claimant’s own admission, Cl 15 was drafted ‘after long

discussions, which involved the exchange of several drafts’ and this information was available

to the Final Negotiators through the email chain (NoA, p. 6[14];P02, p. 55[5]).!
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72.'Second, the Preliminary Negotiators did personally adapt the HKIAC model clause (R1, p.
33). Respondent removed words from the model HKIAC clause for the very purposes of
narrowing down the broad wording (R1, p. 33), making it clear that the only claims that are
subject to arbitration, are those ‘arising from’ the contract. !

73.IThird, using a model clause does not indicate ambiguity. If this were so, it is tantamount to
stating the HKIAC model clause is poorly drafted, which is not the case given it is a

exemplar for other parties to follow in choosing arbitration agreement clauses. !

(3) Even if the tribunal finds that the law applicable to the arbitration agreement is the law of
mediterraneo, the tribunal does not have the power to adapt the contract

(a) The Tribunal is not procedurally empowered to adapt the Contract

74.'Art. 28(3) DAL requires an ‘express conferral of power’ to authorise the Tribunal to adapt
the contract (PO2, p. 60[36]). Further, Art. 6.2.3(4)(b) DCL grants the power of a court to
adapt the contract only ‘if authorised’ (P02, p.61[45]).!

75.1An arbitrator’s power has to be analysed from a procedural law perspective as the power of
adaptation is procedural in nature and it is the lex arbitri which determines whether the
Tribunal is procedurally authorised to adapt the Contract (Ferrario, p. 84[3.03]; Berger I,
p. 10; Brunner, p. 493). The drafters of the ML specifically refrained from including a
provision in the ML as adaptation requires a conferral of procedural power which effects
the substantive rights of the parties that arise from the contract (UN Doc. A/CN.9/245 at
[21]; UN Doc. A/CN.9/WG.II/WP.44 at [10]).!

76.IClaimant concedes at [54] that the Tribunals power to adapt the contract is derived from
the procedural law of the arbitration, being the lex arbitri. Although they submit that the
procedural law does not expressly preclude the Tribunal from adapting the contract in the
event that there is no express conferral of power, our submission is to the contrary.
Following Claimant’s logic at [55], HKIAC 2018 rules do not contain a specific provision on
the power of adaptation. Claimant submits, ‘Therefore, the law of the seat can apply to this
purpose: the “arbitration law of Danubia is the adoption of the UNCITRAL Model Law on
International Commercial Arbitration with the 2006 Amendments” (p. 10[55]). Therefore,
Claimant concedes that Art. 6.2.3(4)(b) DCL applies and the Tribunal can only adapt the
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contract “if authorised” (PO2, p. 61[45]). Claimant wrongly asserts that because there is no
consistent jurisprudence on the interpretation of this rule, absent authorisation, the
procedural law does not preclude such a power conferment.!

77.The Tribunal must look to the intention of the parties in the Arbitration Agreement. As has
been demonstrated above, the Parties have not agreed to include adaptation in the contract,
nor expressly confer upon the Tribunal the power to adapt the Contract.!

78.IThe ‘creative nature’ of adaptation differs from the decision-making power that covers
aspects of possible disputes and therefore, in addition to an Arbitration Agreement in the
contract, the Parties must have expressly authorised the Tribunal’s power to adapt (Berger
I, p. 8; Brunner, p. 494). Arbitrators are reluctant to accept competence for such power
absent authority based on the ‘reasonable interpretation of the contract and the
‘presumption of professional competence of the parties to international business contracts’
(Berger II, p. 9).!

79.FFerrario (p. 134) states that an arbitrator should respect an indication of intention of the
Parties and therefore, that an indication of the lex arbitri that provides the Tribunal with
the power to adapt the contract, indicates the will of the parties. Following that logic, the
Parties have specifically identified Danubia as the seat and they have intended to be bound
by the Danubian lex arbitri. The Tribunal should respect the intention of the parties (C5, p.
14). The Tribunal is required to comply with the mandatory procedural rules of the law of
the place of arbitration.!

80.Even if there is a substantive right, express or implied, established under CI 12 of the
Contract, the Tribunal must also be empowered procededually under the Arbitration
Agreement or the lex arbitri (Art. 28(3) DAL) with an ‘express authorisation’ (Berger I, p.
12). Waincymer (p. 1056) says where if the parties expressly select a substantive system of
law that allows for adaptation, a right flows from that system however, adaptation absent
express consent by the parties should not sit easily with the Tribunal.!

81.!Alternatively, even if the Tribunal finds that the Preliminary Negotiators have impliedly
expressed an intent to empower the Tribunal to adapt the contact in CI 12 by a sufficient

meeting of the minds, notwithstanding that the Final Negotiators expressed no intention to

ES



allow adaptation, it is still a substantive right and not a procedural empowerment on the

Tribunal (Berger I, p. 12).!

(b) Even if the car conversation is admissible, it was never an agreement to expand the scope of

the Arbitration Agreement to allow the tribunal to adapt the contract.

82.IThere is consistent jurisprudence in Mediterraneo that sales contracts governed by the
CISG, the CISG will apply to the Arbitration Agreement (PO1, pg 52[4]). Even if the Tribunal
choses to follow Mediterraneo jurisprudence and use Art. 8(3) to admit the Car
Conversation, the Car Conversation does not indicate that the parties agreed to adaptation
either in the Contract or in CI 15.!

83.IFurther, Claimant states that the surrounding circumstances, ‘clarify the wording of the
Arbitration Clause, stressing the ability of the Tribunal to adapt the Contract’ [70]. However,
the surrounding circumstances do not clarify or stress the ability for the Tribunal to adapt,
as no agreement was reached (C8, p.17[4]) as discussed in paragraphs [12] - [16].!

(c) In the alternative, if the car conversation is an agreement, it is not a dispute ‘arising out of

this contract’.

84.!Adaptation does not arise out of the Contract because it is not in the contract and the Car
Conversation does not form a part of the Contract. There is no contractual right under
either CI 12 or CI 14. Claimant submits that ‘by not specifying any carve outs to the Tribunal’s
jurisdiction, it was not their intention to limit the Tribunal’s powers’ [41]. However, Claimant
does not present the complete facts. !

85.IThe Respondent specifically limited the Tribunal’s jurisdiction when drafting CI 15 (R1, p.
33[1]). In particular, the Respondent states his intention in removing words such as
‘relating to’ from the model HKIAC 2013 clause was so that the ‘fairly broad wording of the
clause’ was ‘narrowed down’(R1, p. 33[1]). The Respondent’s intention in removing the
words ‘relating to’ was clearly an intention to limit the scope of the Tribunal’s powers to
only those rights that arise directly out of the Contract. !

86.Therefore, any alleged right to adaptation that Claimant seeks to infer from the Car
Conversation arises from a separate oral conversation between the Preliminary
Negotiators, which related to the contract. Therefore, the claim does not arise from the

contract. Further, if the Tribunal grants adaptation pursuant to an agreement that was
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related to the contract, it has exceeded the scope of it’s jurisdiction under CI 15, and as
discussed at paragraphs [51] - [55], the arbitral award may be rendered unenforceable
(Case No.12/09983; Born I, p. 3542).!

87.[Further, even if the Car Conversation is considered a separate oral agreement, it does not
contain an Arbitration Agreement. The Tribunal does not have the jurisdiction to adapt the
contract, when the parties have not submitted disputes that could arise from the Car

Conversation to arbitration.!

Issue One Conclusion

88.IRegardless of what law applies, the Tribunal does not have the jurisdiction to adapt the
Contract. The Final Negotiators never had an intention to include adaptation in the
Contract. There was no agreement reached between the Preliminary Negotiators to include
Adaptation in either €/ 12 or CI 15 during the car conversation.!

89.However, if the Tribunal is to apply an applicable law in order to interpret the Arbitration
Agreement, the Parties have made an implied choice of Danubian law by selecting Danubia
as the seat of Arbitration. The presumption in favour of the law of the Contract applying to
the Arbitration Agreement is inapplicable in this case in consideration of all the
circumstances. Here, the Parties had requisite knowledge of the principle of separability
and had a desire for neutrality to govern their relationship. The Parties also selected the
HKIAC rules, and so separability applies for the purposes of the Tribunal’s scope. Therefore,
the better view is that the law of the seat applies to the Arbitration Agreement. As a result,
the Tribunal does not have the jurisdiction to adapt the Contract as the Tribunal requires
an express conferral of power under Danubian Law. !

90.!In the interests of making an enforceable award, the Tribunal should also err on the side of
caution when selecting an applicable law and choose the law of the seat.!

91.1f the Tribunal finds that the Parties intended Mediterraneo Law to extend to the
Arbitration Agreement, there was no agreement reached in the car conversation to include
adaptation. If the Tribunal finds to the contrary, the car conversation is a seperate oral
agreement, that is not ‘arising out of the Contract and so the Tribunal has no jurisdiction to

adapt. !
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ISSUE TWO: Should the Partial Interim Award be admitted?
(1) Introduction

92.!' The Tribunal has the broad discretion to determine the admissibility and weight of
evidence upon which it intends to make its decision including the Partial Interim
Award (the PIA) ( HKIAC Rules 2018 Art 22.2). The UNCITRAL Model Law states
“the arbitral tribunal may [...] conduct the arbitration in such manner as it considers
appropriate. It includes the power to determine the admissibility, relevance,
materiality and weight of any evidence” [UNCITRAL Model Law Art 19.2 ].!

93.! Claimant does not know what’s in the PIA. Whilst Respondent does not wish the
Tribunal to admit the PIA, to assist the Tribunal in the interest of efficiency the
Respondent will demonstrate that anything within the PIA is either irrelevant to this
proceeding, or in the alternate, even if the contents are relevant to this proceeding,
the evidence is likely to be a breach of confidentiality and/or illegally obtained, and
therefore the Tribunal should be reluctant to include the evidence. !

94.! Claimant’s application to have the Tribunal rule on whether the PIA can be obtained
is premature and contrary to the efficiency of the proceedings (Art 13.5 of the HKIAC
Rules). Claimant’s submission is not only premature with regards to the contents of
the PIA, but is also premature in relation to how the PIA was first obtained. Despite
Claimant’s premature application, Respondent will demonstrate the irrelevance of

the PIA nonetheless. !

(2) Elements of the PIA are immaterial and irrelevant to the current proceedings
95.I The PIA will contain four primary types of information; evidence in the form of
witness statements and documents, Tribunals articulation of Respondent’s
arguments regarding how a 25% tariff is sufficient to allow for adaptation in the
other proceeding, the Tribunals reasoning and the Tribunals Partial Interim Award
on the matter. The Respondent will demonstrate why these materials are irrelevant

and immaterial to this proceeding. !
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96.! Claimant has referred to the IBA Rules of the Taking of Evidence in International
Arbitration (the IBA Rules) in their submissions at [78]. Respondent asks the
Tribunal to have the same regard to the IBA Rules when considering Respondent’s
submissions on the same issue.!

97.! Whilst the Parties have not agreed on the IBA Rules, the IBA Rules reflect a
harmonisation between civil and common law procedures and assist the
international community in issues arising from the taking of evidence (Segesser, p.
736). In accordance with Segesser findings “it is fair to conclude that the IBA Rules on
the taking of evidence enjoy an increasing recognition and acceptance by the
international arbitration community and are a very useful tool” (Segesser, p. 736).
Further, Marghitola states the IBA Rules “are considered to be ‘an internationally
applicable standard’ or ‘best practices’ by leading commentaries.” (Marghitola, p. 33).
Whilst the Respondent acknowledges the Tribunal has the authority to decide
whether to consider the IBA Rules, Respondent asks the Tribunal to consider them
when determining admissibility of the PIA, as Claimant has considered the Rules and
they have received international recognition. !

98.! The IBA Rules Art 9(2)(a) states: “The Arbitral Tribunal shall, at the request of a
Party or on its own motion, exclude from evidence or production any Document,
statement, oral testimony or inspection for any of the following reasons: (a) lack of
sufficient relevance”. The witness statements and documentary evidence contained
within the PIA are irrelevant and immaterial to the proceedings because they are
based on a different set of circumstances, arising out of another Sales Agreement to
which Claimant is not a party. !

99.I Claimant has argued that the evidence within the PIA is material and relevant to this
proceeding as it demonstrates that the Respondent may have given inconsistent
evidence in the other proceeding to this proceeding at [99]-[100] . Claimant’s
allegations to this effect are inconsistent with Claimant’s Statement of Claim in the
Agreed Facts. In requesting access to the PIA from the Tribunal, Claimant made no
mention of inconsistent evidence which would be material or relevant to the current

proceedings, only that the Respondent asked the Tribunal for adaptation (Email from
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Langweiler to Tribunal, p 50). As Claimant has the burden of proving their case
against Respondent, Claimant must substantiate their argument based on the facts of
this case and Tribunal should exercise reluctance in allowing them to proceed with

obtaining evidence which is immaterial and irrelevant to the facts of this case. !

(A) The two cases are materially different on the facts and evidence from one cannot be

relevant to a Tribunal's determination in another

100.! The other proceeding was subjected to Mediteraneo law both for the
substantive issues arising out of the contract and for the procedural law. In this
dispute only the law of the contract is expressly that of Mediteraneo and the seat of
the arbitration is Danubia (PO 2 [39] p. 60). In the other proceeding the parties had
agreed to a standard ICC Hardship Clause. The Parties to this proceeding specifically
rejected the ICC Hardship Clause to include CI 12, which is tailored to this Contract.
Finally, in the other proceeding, Respondent refused to perform their obligations to
deliver under the contract after the imposition of the tariff and requested to
renegotiate the terms of the contract, as in accordance with clause 2(b) of the ICC
Model Hardship clause. In this proceeding Claimant performed their obligations, and
there was no express right to negotiate the terms of the contract where performance
because unforeseeably more onerous (Contract Cl 12 p.14). Therefor, Claimant’s
assertion that the material found in the PIA is relevant to the current proceeding is
unsubstantiated given the material differences on the facts. !

101.! The substantial differences between the two disputes supports Respondent’s
claims that any evidence or reasoning found within the PIA is irrelevant of
immaterial to the current proceeding and should therefore not be admitted by the

Tribunal. !
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(3) The Tribunal should not admit the evidence as it was either obtained illegally or through a
breach of confidentiality

(A) Tribunal should hesitate to admit the illegal evidence in this proceeding as it is against the

interest of justice

102.! It is as likely that the PIA was obtained illegally as it is that the evidence was
obtained through a breach of confidentiality [PO 1. IIL.1.(b), p. 53]. If the PIA was
obtained illegally than the Tribunal is encouraged to consider the following three
general principles when determining if an illegally obtained PIA can be admitted
into this proceeding as per Blair and Gojkovic. (1) Has the evidence been obtained
unlawfully by the party who seeks to benefit from it? (2) Does public interest favour
rejecting the wrongfully disclosed document as inadmissible? (3) Does the interest
of justice favour the admission of the wrongfully disclosed document? (Blair and

Gojkovic p. 256).!

(1) Has the evidence been obtained unlawfully by the party who seeks to benefit from it?

103.! The first step in determining whether illegally obtained evidence is
admissible according to Blair and Gojkovic is to consider if the party seeking to
admit the evidence has clean hands in how the evidence was obtained (Blair and
Gojkovic p.256, Iranian Hostages, Persia International Bank v Council and Methanex).
This doctrine stems from “ex turpi causa non oritur action” which provides that a
right cannot stem from a wrong. !

104.! Should the PIA be obtained illegally, Claimant’s hands are not clean in this
instance as they wish to pay 1,000 USD to obtain information from a third party
knowing that the information they seek is obtained in a dishonest manner. !

105.! Claimant has asserted that as they were not a suspect in any investigation as
to how the evidence was obtained they have clean hands and acted in good faith
(University of Versailles - Paris-Saclay, Memorandum for Claimant p. 15 [83]).
However, Claimant has pursued obtaining illegal or confidential information from a

third party and offered to compensate them for the information. Therefore, the
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Tribunal should disregard Claimant’s submission that their hands are clean because
they are not a suspect in the wrongdoing. !

106.! Blair and Gojkovic considers information to be admissible despite being
illegally obtained if the information finds “its way into the hands of the Tribunal
through a third (disinterested) party’ (Blair and Gojkovic p. 256, Nicaragua v United
States of America [1986] IC] Rep 392 [69]). The third party from which Claimant was
first made aware of the PIA was the CEO of one of Claimant’s regular customers (PO
2 p.60 [40]). Being a regular customer of Claimant’s should suggest that the third
party from which the evidence was first presented to Claimant is not a truly
‘disinterested party’ in the current proceedings which may have a detrimental
impact on the future of Claimant business, as any adverse effect on Claimant’s
business will likely impact the regular clients supply and commercial interests. !

107.1 Accordingly, the Tribunal should not admit the evidence as Claimant’s hands
are not clean, and the third party whom they obtained the information from likely
has an interest in Claimant succeeding in the current proceedings. !

108.! Claimant’s application to allow the evidence to be admitted fails on the first

limb of the Blair and Gojkovic test of admissibility. !

(11) Does public interest favour rejecting the wrongfully disclosed document as inadmissible?
109.! Blair and Gojkovic suggest that the public interest test favours a
consideration of both politically sensitive material and institutional sensitivity (Blair
and Gojkovic p. 257). The IBA Rules Art 9(2)(f) empowers the Tribunal to disregard
any evidence on the grounds “of special political or institutional sensitivity (including
evidence which is kept secret by a ... public international institution)” (IBA Rules Art
9(2)(f)). Whilst the Respondent concedes that there is no political public interest
argument to be made in this proceeding, as the parties are private commercial
entities, there is a general good faith and public interest argument regarding HKIAC
proceedings, which is the institution that both the arbitrations in question were

submitted to.!
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110.! The other proceeding was subjected to the HKIAC Rules 2013. Art 42 of the
HKIAC Rules 2013 impose a duty of confidentiality on the parties to a proceeding to
not disclose any document of Award to an outside party. The current proceeding is
subjected to the HKIAC Rules 2018 which reflects the same duty of confidentiality on
the parties under Art 45.1(a)-(b). The Tribunal receives funding from the HKIAC to
conduct arbitrations under their rules and with their resources. Therefore the
Tribunal has an obligation to the institution to respect their Rules and the
agreements of the Parties in both proceedings to respect confidentiality and the
institutional sensitivities of the HKIAC. Further, maintaining the HKIAC Rules is
within the public interest as it upholds the public respect and trust within the
Institution and reflects the business interests of commercial parties wishing to
maintain privacy in disputes. !

111. Claimant’s application to allow the evidence to be admitted fails on the second

limb of the Blair and Gojkovic test of admissibility. !

(111) Does the interest of justice favour the admission of the wrongfully disclosed document?

112! The Tribunal is obligated to balance the interests of justice with wanting to
discourage future wrongdoing when considering whether admitting the evidence is
in the interest of justice (Blair and Gojkovic p.257). The motivation behind this
principle is to ensure that material facts to the proceedings are not discounted as
being inadmissible based on them being illegally obtained.!

113.! Claimant argues that the Respondent has acted in bad faith when running
contradictory arguments in the two different proceedings at [89]-[90]. As
demonstrated above at paragraphs [100] - [101], the proceedings are substantially
different on the facts. Accordingly, Respondent is entitled to run an argument which
contradicts the arguments presented in this proceeding, as they are unique to the
facts of the case. Furthermore, there is no evidence on the facts to suggest the
Respondent is submitting false or misleading evidence in either this proceeding or

the other proceeding. !
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114. Therefore Claimant’s application to allow the evidence to be admitted fails on

the third limb of the Blair and Gojkovic test of admissibility. !

(b) Tribunal should hesitate to admit evidence which was likely obtained through a breach of

confidentiality

115.! The alternate method of obtaining the PIA was through a breach of
confidentiality. International businesses place substantial value on confidentiality in
the arbitral process (Born II, p. 2250). The Tribunal should hesitate to admit
evidence which is subject to confidentiality agreements between the parties, or
wider obligations owed by employees to employers to maintain confidentiality post
the conclusion of a working relationship. Further there is a analysis of legal privilege
in arbitration to consider. !

116.! The duty of confidentiality arising under the agreement restricts parties to
the arbitration from disclosing information within the proceeding to the wider pubic
or a third party (Born II, p. 2252). Whilst the obligation does not extend to Claimant
in this proceeding as they were not a party to the other proceeding (Esso), the
Tribunal is asked to respect the overriding obligation of good faith within
international arbitration and refuse to admit the PIA which might have been
obtained through means which are contrary to confidentiality agreements. Further,
Courts have cited general implied obligations of confidentiality for parties to
international arbitration agreements, presumptively forbidding disclosure of any
non-public material to be submitted or produced in the arbitration (Born II, p. 2253-
54). As the PIA is not publically available (otherwise Claimant would already have
access to its contents) the Tribunal should consider express and implied
confidentiality obligations within international arbitration and refuse Claimant’s

request to admit the PIA into this proceeding. !
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(c) Claimant is acting contrary to international principles of good faith by requesting to admit

the PIA

1171 The Parties are under an obligation to proceed in good faith. Obligations of good
faith arise from the laws the Parties themselves have chosen (CISG Art 7(1), ML Art 2A) and
international principles of Parties conducting themselves in good faith. Further there is an
international desire to promote uniformity in the application of good faith principles as
demonstrated by Art 7(1) of the CISG. Claimant’s obligation to proceed in good faith is owed
to both the Respondent and the Tribunal. As the PIA was obtained either illegally or through
a breach of confidentiality Claimant is not conducting themselves in accordance with their
duty to proceed in good faith. The Tribunal should therefore respect the laws that the
Parties themselves have chosen and international principles and therefore should be

hesitant to allow Claimant to proceed with obtaining the PIA.!

Issue Two Conclusion

118.! In conclusion, the PIA should not be admitted into evidence. The contents of the PIA
is primarily immaterial or irrelevant to the current proceeding. Further, should the
Tribunal find that elements of the PIA are material or relevant the Tribunal should still be
hesitant to allow Claimant to proceed with obtaining the PIA  as it is either illegally

obtained or a breach of confidentiality, or goes against international conventions of good

faith. !

Issue Three: Is Claimant entitled to payment of US$1,250,000 or any other amount resulting

from adaptation of the price under Cl 12 or the Cisg

Introduction
119. CLAIMANT is not entitled to a price adaptation under either CIl 12 or the CISG. Cl 12
is a code as to scope and remedy, preventing recourse to the CISG (1). CLAIMANT does not
satisfy the requirements under CI/ 12 (2); namely, CLAIMANT has not suffered a hardship
(a); the tariff is not a health and safety requirement (b), or a comparable (c), unforeseen

(d) event. Further, Cl 12 does not provide the remedy of adaptation (3).!
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120.! In the alternative, if CI 12 is not a code as to remedy, Art 79 CISG does not provide
the remedy of adaptation, and there is no gap allowing recourse to PICC. In any event,
CLAIMANT does not satisfy Art 6 PICC (4). !

The contract must be interpreted using the CISG

121. The parties are not in dispute that CISG governs the contract as per Clause 14 of the
contract. This means that the contract must be interpreted using the CISG, in particular Art
8 CISG, which mandates giving consideration to the relevant circumstances of the case
including negotiations. Furthermore, Danubia’s four corners rule does not apply as the law
governing the contract is the law of Mediterraneo. Therefore, the Tribunal is bound to look
at the negotiating history in interpreting the contract.!

(1) Cl12is a code as to scope and remedy

122! CLAIMANT at [114]-[122] asserts that clause 12 is a hardship clause. This is not in
dispute (NoA, p.8[19]; RNoA, p.30[4][9]p.32[20]). CLAIMANT further asserts at [137] that
CLAIMANT is entitled to a price adaptation under Art 6.2.3 PICC. Cl 12 is a code in scope
and remedy, regulating hardship. The negotiating history indicates that both the
Preliminary and Final negotiators intended to derogate from any hardship provisions in the
CISG and/or PICC by including a specific hardship clause for their contract. 31 March 2017
Claimant stated, ‘at minimum, a hardship clause should be included into the contract’ (C4, p.
12). There was no dispute that the law governing the contract would be Mediterraneo (C2,
p. 10, C3, p. 11; C4, p.12), which included the CISG, and PICC as the underlying domestic
law. Had the parties wished to, they could have relied on hardship under the CISG and/or
PICC. Instead, from the very beginning, the Preliminary Negotiators discussed adding a
specific hardship provision, (C4, p. 12) and the final negotiators negotiated a narrow
hardship wording to Clause 12 (PO2, p. 56[12]).!

123 The Final negotiators were unaware of the Car Conversation (paragraphs [12] -
[16]). Mr Antley left the Note stating the ‘ICC hardship clause suggested by Claimant too
broad’. Although Mr Antley’s intention following on from the car conversation may have
been to include some form of adaptation into the draft proposal for the hardship clause, it
did not include any reference to adaptation and Mr Krone could not have been aware of

this, and therefore Mr Antley’s intention is not relevant under Art 8 CISG. Rather, a



reasonable person in the same circumstances as Mr Krone would only have understood
that the ICC hardship clause was to be narrowed (Art 8(2) CISG).!

124. Mr Ferguson could not have been unaware that Mr Krone’s intention was to narrow
down from the ICC hardship clause and not include adaptation. Mr Ferguson did not object.
Considering the circumstances, a reasonable person in Ferguson’s position would have
understood Cl 12 was a more specific hardship clause than the ICC hardship clause and
hardship provisions in CISG and PICC, and that the purpose of Cl was to derogate from
them. Otherwise drafting a specific hardship clause is superfluous.!

125.! This derogation extends to remedy, which Krone narrowed in comparison to the ICC
Hardship Clause (remedy of renegotiation followed by termination), or Art 6. PICC (remedy
of adaptation). A reasonable person in Ferguson’s circumstances, would understand on
plain meaning, Cl 12 provided a right and a remedy, more narrow than those within the ICC
Hardship Clause and the domestic law. Therefore understanding that CI 12 acts as an
exhaustive provision for situations of hardship, preventing recourse to domestic law.!

126.! Therefore, CLAIMANT must satisfy the requirements of Cl 12 to prove hardship.!

(2) Claimant does not satisfy the requirements of CL 12

127 Claimant’s change in circumstances does not satisfy any of the requirements of Cl 12.
Namely, that there be a hardship (a), AND that it be caused by either a health and safety
requirement (b) OR a comparable (c), unforeseen event (d). Hardship is where a
circumstance arises that make performance of the contract excessively onerous for one
party, fundamentally altering the economic equilibrium and resulting in unfair advantage
for the other party (Zaccaria p. 136; Schwenzer p. 713-4).!

(a)! Claimant has not suffered a hardship

128.! CLAIMANT asserts at [125]-[128] that CLAIMANT has suffered a hardship as the

fundamental equilibrium of the contract!

129. By performing, Claimant is in a much better financial position than if they had not
entered into the contract at all. Furthermore, Claimant still remains in a better financial
position than if they had refused delivery of the final shipment. !

130.! Claimant included fixed costs of $80,000 per dose in their cost-calculation and only

$15,000 per dose of variable costs (plus $30,000 per dose for the last 50 doses which were
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subject to the tariff) (PO2 p. 59[61]). Fixed costs are independent of output, and
independent of this contract. They must include the amortisation of the cost of purchasing
Nijinsky III, maintaining the stables, feeding Nijinsky III, Nijinsky III's veterinary care etc.
These fixed costs are sunk costs that would have been borne by Claimant regardless of
whether or not they entered into this contract.!

131.! Claimant needed only to recoup more than $15,000 for the first 50 doses, and
$45,000 per dose for the last 50 doses to break even. Claimant has received $100,000 per
dose. Nijinsky III was fully booked for natural coverings during the 2017 breeding season
(PO2, p. 56[11]), meaning he had no further capacity for Claimant to profit from any other
natural coverings during the 2017 breeding season. Natural coverings are only performed
during the breeding season.!

132. Claimant had also not sold semen for racehorse breeding before as there had been
no previous requests, and there was no market for it (PO2, p. 56[11]; PO2, p. 57[15]).
Claimant has not provided any evidence that there was another willing and ready buyer for
Nijinsky III's frozen semen and has missed out on sales as a result of this contract. !

133.! Claimant has the burden of proving they have suffered a hardship. The Tribunal
should be satisfied that any money made by Claimant as a result of the contract between
Claimant and Respondent was on top of any money Claimant could have otherwise earned
from Nijinsky III during 2017 and 2018.!

134. Girsberger argues that regard should be had to the circumstances surrounding the
contract, including the economic status and financial capabilities of the parties, in
determining whether or not there is hardship (Girsberger, p. 129). Respondent
acknowledges after entering into this contract Claimant was expecting its business to make
an overall profit of $300,000 in 2018, which is now “seriously endangered” by paying the
tariff (PO2, p. 59[29]). However, the term oft used to define hardship, ‘fundamental
alteration of the equilibrium of the contract (emphasis added)’ (Zaccharia; Art 6.2.2 PICC)
on plain meaning refers specifically to the balance within the four corners of the contract. !

135.! In determining whether Claimant suffered a hardship, the Tribunal should be
concerned only with whether Claimant has suffered a hardship within the four corners
of this contract, that is, whether the price paid by Respondent for the product is more than

Claimant’s variable costs, given that this contract was on top of any profit CLAIMANT could
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have made from Nijinsky III in the relevant time period (see [191]). The price paid by
Respondent was $10 million (C Exh C5, p.14), and Claimant’s total variable costs for the
contract, including the price of the tariff, were $3 million (P02, p.59 [31]).!

136.! Had Claimant not entered into the Contract at all it would have made $7 million less
in 2017/2018 than it did by performing and paying the tariff. !

137. Had Claimant entered the contract but refused to deliver the final 50 doses due to
the tariff, it would have made $4.25 million less than what it did in performing all its
obligations, including paying the tariff.!

138.! CLAIMANT requests a price adaptation because they are making an additional $7
million as a result of this Contract, instead of an additional $8.5 million. This is not a
hardship.!

139. It does not follow that Claimant is suffering a hardship simply because the price
received no longer covered the fixed costs entirely, particularly in these circumstances
where the sale was on top of any other possible earnings from Nijinsky III.!

(b) The tariff is not a health and safety requirement

140.! CLAIMANT does not assert that the tariff is a health and safety requirement, and
rightly so. The tariff is not a health and safety requirement in either form (effect) or
substance (purpose). The purpose of the Equatorianian tariff was to retaliate against the
Mediterraneo tariff imposed for ‘national security’ purposes. A retaliatory tariff has no
purpose other than to retaliate politically and is not for the purpose of protecting
Equatoriana’s health and safety. Neither does the tariff have the effect of protecting the
health and safety of Equatoriana. There is no quarantine period, or testing to check the
safety of agricultural goods; therefore unsafe agricultural goods are permitted into
Equatoriana as long as the tariff is paid.!

(c)The tariff is not a comparable event

141. Under Art 8(2) CISG, a reasonable person in Ferguson’s position would interpret the
word comparable as meaning comparable to a health and safety requirement, on plain
meaning and in light of the fact that Krone suggested the wording of clause 12 with
reference to the risks mentioned in Napravnik’s email of 31 March 2017 (POZ2, p. 56 [12]),

being customs regulations or import restrictions of a health and safety nature (C4, p. 12).



142. For the tariff to be a comparable event it must be comparable in substance (nature)
and form (effect). Claimant only refers to the tariff being comparable in nature, and
concedes that comparability refers to comparable in nature at [131].!

143. CLAIMANT asserts the tariff is comparable at [130]-[131] because ‘Equatoriana took
a safeguard measure to protect its industry from an increase of import tariffs implemented
by Mediterraneo that threatened to cause serious injury to the industry’. There is nothing to
suggest that the Equatorianian tariff was implemented to protect their threatened industry
as a result of the Mediterraneo tariff. Furthermore, Equatoriana did not follow the correct
procedure, which requires notice is given prior to implementing the tariff.

144. The tariff is not comparable in nature. The essential nature of a health and safety
requirement is something to protect health and safety, which would include the quarantine
and testing Claimant was previously subjected to that was mentioned in Ms Napravnik’s
email (C4, p. 12). The essential nature of a retaliatory tariff is political and economic, and
designed to punish another country for their actions, not to protect health and safety.!

(D) The tariff was not unforeseen

145.! Napravnik’s email of 31 March 2017 specifically mentioned changes in customs
regulations and import restrictions as the type of event that could occur after the
conclusion of the contract (C4, p. 12). A tariff is a type of customs regulation and thus was
not unforeseen by the parties. CLAIMANT also foresaw the possibility of an increase in
costs (C4, p.12).!

146.! CLAIMANT concedes at [129] if circumstances occurring after the conclusion of the
contract could reasonably have been predicted by the disadvantaged party, CLAIMANT
cannot rely on hardship. In determining whether the tariff was unforeseen, regard should
be had to whether CLAIMANT could have reasonably foreseen the event.!

The particular tariff was not unforeseen (i)

147. Prior to the conclusion of the contract, the Mediterranean President had already
been elected on a platform of protectionism regarding agricultural products (C6, p. 15).
Furthermore, the day before the contract was concluded, the Mediterranean President
appointed the superminister for trade who had been an outspoken protectionist for years,

lamenting that the Mediterranean farmers were treated poorly overseas and advocated
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limiting access to foreign agricultural products in Mediterraneo (PO 2, p. 58[23]). These
events took place in CLAIMANT’s own country. Therefore, CLAIMANT could reasonably
foresee the possibility that Mediterraneo might impose a tariff on agricultural products.!

148.! Equatoriana previously tried to resolve disputes amicably or by invoking the
relevant WTO Dispute Resolution Mechanism as members of the WTO, however
Equatoriana had directly retaliated once before (C6, p. 15; PO2, p.61 [47]). As Equatoriana
had retaliated once before it is not outside the realm of contemplation that Equatoriana
might retaliate again.!

149.! Tariffs are widespread and it is not outside the realm of contemplation that a tariff
might be imposed on the import of a product into a foreign country. As demonstrated
above, the fact that the tariff came ‘as a complete surprise’ (C6, p. 15) does not mean that it
was unforeseen.!

That the tariff on agricultural products applied to frozen horse semen could have been foreseen
by the parties. (ii)

150.! Although ‘it did not cross their (both parties) mind that the frozen semen would be
considered an agricultural good so that the tariffs would apply to it’ (PO 2, p. 58[26]), it
remains that frozen semen fits within the definition of an agricultural product. The
Merriam-Webster dictionary defines agriculture as including 'raising livestock and in
varying degrees the preparation and marketing of the resulting product’, and livestock as
including ‘animals kept or raised for use’. The Oxford dictionary defines agriculture as
including ‘the rearing of animals to provide...other products’. Horse semen would clearly fall
within these definitions as the horse is kept for the use of its semen, and the semen is the
resulting product.!

151. Furthermore, horse semen is placed in the same category as other agricultural
products under its harmonised system code (HS) which is used to classify goods for import
and determine whether duty (tariff) must be paid. Frozen horse semen is classified under
HS beginning with 0511, being animal products not otherwise specified, or more
specifically under HS 05119991 being frozen semen other than bovine (relevant? -
remove?). Therefore, frozen horse semen is in a catch-all category that includes all general

animal products that are not specifically listed elsewhere, and it could have been foreseen
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that the frozen semen would be categorised the same as other agricultural products. This is
particularly where Claimant had regularly sold frozen horse semen in other areas of equine
sport.!

152.! Claimant bears the burden of proving the tariff was unforeseen.!

(2) Clause 12 does not provide the remedy of adaptation

153.! Even if Claimant can show the tariff falls within the scope of CI 12, CI 12 does not
provide the remedy of adaptation. C/ 12 states that the ‘seller shall not be responsible’.
This wording is similar to the wording in Art 79 CISG: ‘a party is not liable’. Art 79 is
interpreted as only preventing the disadvantaged party from being sued for non-
performance within the four walls of Art 79 CISG (Schwenzer). Cl 12 provides Claimant with
the remedy of non-liability for a failure to perform. Therefor, if Claimant can prove the tariff
fits within the scope of Clause 12, the only remedy would be for Claimant not to perform,
and prevent Respondent suing Claimant for non-performance. !

154. Claimant did perform and is now claiming a remedy outside the scope of CI 12, a
price adaptation. !

(3) Claimant cannot claim adaptation through Art. 6.2.3 of the PICC

155.! Claimant has relied upon Art. 6.2.3 at [137]-[139] to adapt the Contract for hardship.
However, Claimant has failed to provide reasons for claiming adaptation through the PICC.
The Contract is governed by the CISG. Therefore, to make a claim rooted in the PICC,
Claimant must have shown that there was a gap in the CISG allowing for recourse to the
PICC. !

156.! Art. 7(2) states that a gap is present where the CISG covers an area but does not
settle it. There is no gap in Art. 79 of the CISG allowing for Claimant to rely upon the PICC.
‘Impediment’ is not defined within the CISG, however scholars agree that economic
hardship is an impediment for the purposes of Art. 79 (Atamer; Schwenzer 2008, p. 713).
Meanwhile, Art. 79 only allows for an exemption to damages flowing from non-
performance resulting from hardship. Therefore, hardship is clearly settled within Art. 79

and Claimant cannot resort to the PICC for adaptation. !
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157. Claimant would be unable to make a hardship claim under Art. 79. As noted above at
paragraphs [129] - [140], Claimant has not suffered a hardship. Moreover, the tariff was
foreseeable and was overcome by Claimant (paragraphs [147] - [152]).!

158.! In the alternative, Claimant states at [160] (in the context of a damages submission)
that Art. 79 does not address hardship. Although this is a minority view, the Tribunal is
open to accept such an argument. However, to seek adaptation through PICC on the basis
that the CISG does not cover hardship. Art. 7(1) CISG is unequivocal in the obligation it
impresses upon dispute resolution bodies to interpret the instrument so that uniformity
across jurisdictions shall be promoted. To resort to the PICC would be contrary to this
obligation (Petsche). This is because domestic law differs in its inclusion or application of
the doctrine of hardship. To use PICC in this instance would corrupt the uniform
interpretation of the CISG with parochial interpretations overlaying the CISG.!

159.! CLAIMANT asserts at [140]-[158] that the tribunal must authorise adaptation on the
basis of RESPONDENT’s misrepresentation and unfair dealing. As discussed in Issue I, the
tribunal requires a procedural power to adapt the contract, and there was no conferral of
powers. For this reason, the tribunal does not have the power to adapt even if it assists with
maintaining a long-term relationship (see C [148]); or because of the economic situation in
Equatoriana and RESPONDENT’s business goal (see C [149]-[153]). Furthermore, if
Equatoriana was concerned about it’s economic situation

160.! CLAIMANT asserts at [141]-[147] that Mr Shoemaker promised a price adaptation,
and therefore CLAIMANT should be entitled. Mr Shoemaker did not promise a price
adaptation, he merely stated ‘if the contract provides for an increased price...we will
certainly find an agreement on the price’ (R4 p.36). Mr Shoemaker was simply making his
best prediction, but was at pains to convey that he could not directly authorise any
additional payment (C8, p. 18).!

161.! CLAIMANT asserts at [163]-[170] that it is entitled to damages under the CISG. This
was not plead by CLAIMANT. CLAIMANT has the burden of proving a breach of contract,
and has not alleged what RESPONDENT’s actions were that constituted a breach under the
CISG.
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Issue Three Conclusion

162.! CLAIMANT is not entitled to a price adaptation under either CI 12 or the CISG. Cl 12
is a code as to scope and remedy, preventing recourse to the CISG (1). CLAIMANT does not
satisfy the requirements under CI/ 12 (2); namely, CLAIMANT has not suffered a hardship
(a); the tariff is not a health and safety requirement (b), or a comparable (c), unforeseen
(d) event. Further, Cl 12 does not provide the remedy of adaptation (3).!

163.! In the alternative, if CI 12 is not a code as to remedy, Art 79 CISG does not provide
the remedy of adaptation, and there is no gap (7). !

164.! If the Tribunal finds there is a gap, the Parties intention prevents recourse to PICC
(8). In the alternative, If Cl 12 is not a code as to scope or remedy, CLAIMANT does not
satisfy the requirements of Art 79, and there is no remedy of adaptation, nor gap (9).
Finally, even if the Tribunal finds CLAIMANT may consider PICC, CLAIMANT does not
satisfy the requirements of Art 6 PICC (10)!

PRAYER FOR RELIEF
In light of the above, RESPONDENT respectfully requests that the Tribunal find:
1.! That the Tribunal does not have the power and jurisdiction to adapt the Contract;
2.! That the Partial Interim Award be deemed inadmissible; and

3.I That CLAIMANT is not entitled to the payment of US$1,250,000 or any other amount

CLAIMANT reserves the right to amend its prayer for relief as required
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