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STATEMENT OF FACTS

18January 2008

6 February 2008

12 February 2008

18 February 2008

19 February 2008

21 February 2008

22 February 2008

27 February 2008

28 February 2008

Mr. Joseph Tisk (hereinafter referred to asLA®ANT”), doing
business as Reliable Auto Imports, decides to @msehl00 of
Universal Auto Manufacturers’, S.A. (hereinafter referred &s
“UNIVERSAL”") Tera cars. It approaches UAM Distributors Ocealnid
(hereinafter referred to as “UAM”), NUOVERSAL's distributor for
Oceania and Mediterraneo and concludes a contbacit dhe sale of
100 Tera cars with UAM.

The first consignment of 25 cars is shipped frodM) Oceania, to

CLAIMANT , Mediterraneo.

CLAIMANT is approached by Patria Importers, Ltd (hereinatésrred
to as “Patria”) with an offer of 20 new Indo cars.

The Tera cars arrive in Mediterraneo and are madglable to
CLAIMANT the same day. When they are driven toAIBANT’S
showroom and the storage area it is noted thatasevere misfiring

the cars are almost undriveable.
CLAIMANT rejects Patria’s offer concerning the Indo cars.

A mechanic inspects 10 of the defective Tera aamsbehalf of
CLAIMANT , but cannot determine what is wrong with themutitohe
suggests that an Engine Control Unit (ECU) problsnthe likely

cause.

CLAIMANT calls UAM in order to report the situation and demim a

coextensive email.

UAM informs Q.AIMANT that its service personnel cannot identify the
defect of the cars, although an ECU issue is censttto be most

likely.

UNIVERSAL informs QAIMANT that it will undertake to repair the
defective cars. Repairing the cars would requirecsly trained
personnel and special equipment which is promisduktshipped by air

to Mediterraneo within three days.

LEBIMANT inquires for the duration of the repairing process

1
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29 February 2008

09 April 2008

17 May 2008

19 June 2008

20 June 2008

15 August 2008

UNIVERSAL responds that this cannot be determined as longsas
personnel had not fixed several cars. If the ECatsto be replaced or
if there was a more fundamental problem, it woutdablong-winded

reparation. Therefore, it would be impossible targmtee that the cars

will be repaired at a fixed date.

CLAIMANT accepts Patria’s offer for the Indo cars. On thmesalay

CLAIMANT sends a message to UAM stating that it is camcelihe

contract and later informsNWERSAL thereof. CAIMANT also demands
the return of its down payment of USD 380,000 fridéiMV.

The district court in Port City, Oceania, comnescinsolvency
proceedings regarding UAM.

UNIVERSAL decides not to send the service personnel and reguipto
CLAIMANT . The defective cars are shipped from Mediterrab@o

UNIVERSAL in Equatoriana.

UNIVERSAL reports that all 25 Tera cars had been repairedirwi

working days.
CLAIMANT reiterates its request for the return of USD 380,00

CLAIMANT submits a request for arbitration to the SCC Aalibn
Institute.
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STATEMENT OF PURPOSE

In response to the Tribunal’'s Procedural OrdersinSel makes the following submissions on
behalf of GAIMANT. For the reasons stated in this Memorandum, Coéumrspectfully

requests the honourable Arbitral Tribunal to dexthat:

* UNIVERSAL is bound by the arbitration agreement between UAMI a

CLAIMANT (FIRST ISSUE)

e The jurisdiction of the Arbitral Tribunal is notfatted by the insolvency law

of OceanigSECOND | SSUE)
* UNIVERSAL is liable for the breach of contract by UANIHIRD | SSUE)

« There was a fundamental breach of contract authgriSLAIMANT to avoid
the contrac{FOURTH I SSUE)
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|SSUE 1: UNIVERSAL IS BOUND BY THE ARBITRATION AGREEMENT BETWEEN UAM AND

CLAIMANT

The sales contract concluded bya@ANT and UAM on 18 January 2008 contained an
arbitration agreementClaimant’s Exhibit No. 1, para. 13, p. LIThis agreement was not
signed by WIVERSAL. UNIVERSAL is nevertheless bound by the agreement due to @ener

principles of international arbitration.

Neither the UNCITRAL Model Law on International Corarcial Arbitration (hereinafter
referred to as “UNCITRAL ML") adopted by Danubigyicable as théex loci arbitri, nor
the parties’ chosen Arbitration Rules of the Ardtiton Institute of the Stockholm Chamber of
Commerce (hereinafter referred to as “SCC Rulesggl avith the question of binding a non-
signatory to an arbitration agreement. In such sasdribunal is free to apply general
principles of international commercial arbitratigfCC Case No. 7331; Internationales
Schiedsgericht der Bundeskammer der gewerblichetséhaft, 15 June 1994

It is widely recognised in international arbitratipractise that an arbitration clause can be
extended to non-signatorie3C[C Case Nos. 2375; 1434; 891FOUCHARDGAILLARD
GOLDMAN, para.498; POUDRETBESSON para.250; SANDROCK p. 464;SACHS p. 64. A party

can be bound by an arbitration agreement despéefabt that it did not consent to the
arbitration agreement neither expressly nor tagBUNKISTSOFT DRINKS V SUNKISTGROWERS
U.S. Ct. App. 11 Circ.; REDFERNHUNTER para. 3-30; ERAINSSCHWARTZ p. 89; SANDROCK
ibid.]. This is the case where a non-signatory indubedeixpectation that it would be bound
and not holding the non-signatory to the arbitratagreement would therefore frustrate the
other party’s reasonable expectati@chweizerisches Bundesgericht, 16 October 2003; ICC
Case No. 9058; MISES p. 38; BESSING p. 177; Suckl, para. 3. This principle has often

been applied by arbitral tribunals and nationalrtsou

One of the most prominent decisions in this regead rendered iDow Chemical v. Isover
Gobain applying the so called “group of companies” daowrilCC Case No. 4131 The
arbitral tribunal held that non-signatories arermbo an arbitration agreement if “by virtue
of their role in the conclusion, performance, antmation of the contracts [they] appear[ed]
to have been veritable parties to these contrdtd®C Case No. 4131, cf. also: ICC Case
No. 5730. In a later decision the Cour d’Appel Paris went step further: In the interest of
good administration of justicHpNOTIAU, para. 79 the existence of a “group of companies”

is not necessary to bind a non-signat@wyr d’Appel Paris, 7 December 1994
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agreement, it based its reasoning on the reasoeapbzxtation of the other party. In this case
the signatory and the non-signatory party appeanedlually connected with a uniform
purpose and mere geographically separation of tdskes court held that a party is not only
bound if it expressed its consent to the arbitragreement, but also if its conduct led the
other party to expect that it will be bound by thbitration agreementSghweizerisches
Bundesgericht, 1 September 193

In such situations it is justified to extend theiration agreement to the non-signatory since
the failure to bind it would be contrary to the @thparty’s reasonable expectatictufich
Chamber of Commerce, 11 February 199BESSING p. 177; FABEGGER para.8]. This flows
from the general principle of international tradewlthat a party shall be hold to the

expectations it has causgdALLARD, p. 24].

Applying said principlelUNIVERSAL is bound by the arbitration agreement since a redde
person could expect WERSAL to be bound by the arbitration agreemehj. (CLAIMANT
expected MIVERSAL to be boundB) and WNIVERSAL is responsible for this expectatidd)(

A. A REASONABLE PERSON COULD EXPECT UNIVERSAL TO BE BOUND BY THE ARBITRATION

AGREEMENT

A reasonable person in the position @A™ANT could expect NIVERSAL to be bound by the
arbitration agreement. Whether the expectation #habn-signatory will be bound by an
arbitration agreement is reasonable has to berdeted with regard to all aspects of the
contractual relationship BLESSING p. 171. It is reasonable for a party to expect a
non-signatory to be bound by an arbitration agregniethe non-signatory and the signatory
party appear to be one economic and legal enf@Z [Case No. 4131; Zurich Chamber of
Commerce, 11 February 1993

Several aspects of NWERSAL's conduct [) and business organisatiom )( led to the

perception that UAM and NUVERSAL constitute one economic and legal entity.

. UNIVERSAL’'S CONDUCT CONTRIBUTED TO THE PERCEPTION THAT RESPONDENTS

CONSTITUTE ONE LEGAL AND ECONOMIC ENTITY

UNIVERSAL’'s conduct contributed to the perception that UANI dNIVERSAL (hereinafter
referred to aSRESPONDENTS) form one entity in the eyes of third parties.
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UNIVERSAL adopted a superior role in the performance of trgract. It was NIVERSAL, not
UAM, which repaired the carLCJaimant’s Exhibit No. 4, paras. 2 and 3, p.].1Bence,
UNIVERSAL undertook UAM'’s obligation to cure the lack of corhity. Furthermore, the
correspondence betweenAMANT and UAM concerning the problems of the Tera cars
consisted of only two phone callSthtement of Claim, paras. 13 and 14, p.\Bhereas
UNIVERSAL communicated with QAMANT continually by mail and phoneClaimant’s
Exhibits Nos. 3, 4, 6, pp. 13, 15, 17; Statemer@€laim, para. 17, p. 6 Hence, CAIMANT
was under the impression thaNiMERSAL was as much involved in the contract as UAM.
UNIVERSAL encouraged this impression &tating that it wished to have a “long and mutually
profitable relationship” with CaIMANT [Claimant's Exhibit No. 4, para. 5, p. [L5A
reasonable person had to assume thatvgksaL referred to the contractual relationship

concerning the Tera cars. ThereforeyV&RSAL took a leading role in the contract.

Thus, WIVERSAL’'s conduct contributed to the perception th&sPONDENTSconNstitute one

legal and economic entity.

[I. THE BUSINESS ORGANISATION OF UNIVERSAL AND UAM CONTRIBUTED TO THE

PERCEPTION THAT RESPONDENTS CONSTITUTED ONE LEGAL AND ECONOMIC ENTITY

The business organisation of UAM andiERSAL, which provided for strong links between

each of them, contributed to the impression they formed one entity.

First, UINIVERSAL and UAM share the same name. The use of idenbgals| by two parties
amplifies the assumption that they constitute @gall entity Schweizerisches Bundesgericht,
1 September 1993UAM is merely an abbreviation for NWERSAL Auto Manufacturers
[Procedural Order No. 2, para. 11, p. ¥2Moreover, this abbreviation is used in
UNIVERSAL's e-mail address ‘“info@am.eq” as well as in the one of UAM,

“sales@amdo.oc” [Statement of Claim, paras. 4 and 5, p. 4 (emph.)add

Second, UAM appeared to be the sales departmentUno¥ERSAL in Oceania and
Mediterraneo. WIVERSAL did not have any other representation in these tdesn
[Statement of Claim, para. 7, pl. {NIVERSAL and UAM had “worked closely together for
the past fifteen years developing the market fonvERsSAL products” in Mediterraneo
[Claimant’s Exhibit No. 16, para. 3, p. R7n these fifteen years, UAM never sold any
products other than those oNWNERSAL [Procedural Order No. 2, para. 32, p. 4blence,
UAM has always representedNlWERSAL and its products in Oceania and Mediterraneo and

therefore appeared to belNERSAL’s sales department.
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Third, UAM appeared to depend omNERSAL. The sales contracts which UAM concluded
with retailers encompassed the obligation of reépgithe delivered products in case they
were defective. However, in the case at bar UAM waable to repair the Tera cars and
therefore to fulfil all contractual obligations @s own. The regional manager oNIVERSAL,
stated that repairing the cars required “specialpgent and specially trained personnel that
UAM does not have” Claimant’'s Exhibit No. 4, para. 2, p. L5Therefore, a reasonable
person had to assume thaiNNkERsAL would generally support UAM in a situation
concerning defective productsNIVERSAL's former conduct contributed to this assumption as
it had already performed necessary repairs in @qus case, in which UAM was not able to
do so Procedural Order No. 2, para. 15, p.¥3Hence, UAM appeared to depend on
UNIVERSAL.

Since WIVERSAL held a 10 percent stake in UAMNWERSAL might argue that UAM and
itself did not appear as one legal entityNiERSAL'S number of shares, however, did not
represent its factual influence on UAM. Due to thet that UAM could not sell products
other than WiIvERSAL'S without its approval, it controlled UAM’'s rangef goods
[Procedural Order No. 2, para. 32, p. 46Additionally, UAM was unable to expand its
operations without MIVERSAL’s help [Procedural Order No. 2, para. 32, p. 4én public it
was even believed that not UAM'’s attempt to expdnd, UNIVERSAL itself caused UAM’s
insolvency Claimant’s Exhibit No. 16, para. 4, p. RmThus, WNIVERSAL'’s legal influence on
UAM s irrelevant for the justification of KAIMANT’s expectation. This expectation arose
from UNIVERSAL'S appearance in public and its implication in #pecific contract. Hence,

RESPONDENTSMay not argue thatNWvERSAL and UAM did not appear as one legal entity.

To summarise, NIVERSAL'S conduct and business organisation led to thesoreble
perception that MVERSAL and UAM constitute one legal and economic entityug, it was

reasonable to expecNWERSAL to be bound by the arbitration agreement.

B. CLAIMANT EXPECTED UNIVERSAL TO BE BOUND
CLAIMANT expected NIVERSAL to be bound by the arbitration agreement.

First, it expressed this expectation by statingt thavould be immaterial to it whether
UNIVERSAL or UAM would repair the Tera car€laimant’s Exhibit No. 2, para. 3, p. 12
Furthermore, CaIMANT informed both WiIVERSAL and UAM of the avoidance of the contract
[Claimant’s Exhibit No. 10, para. 3, p. 21; ClaimanExhibit No. 11, paras. 1 and 4, p.]22

These facts show thatL@MANT did not differentiate betweenNWEeERSAL and UAM with

7
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regard to the performance of the contract.

Second,CLAIMANT displayed its expectation ofNWERSAL being bound when it permitted
UNIVERSAL to become engaged in the performance of the cdntBaece CAIMANT and
UAM concluded a sales contract containing an atidn clause, CAIMANT wanted to solve
all disputes arising out of this contract by intgranal arbitration Claimant’s Exhibit No. 1,
para. 13, p. 11; Procedural Order No. 2, para. 16,43. It would have been unreasonable
for CLAIMANT to allow WNIVERSAL to repair the cars when it was not also bound ey th
arbitration agreement. If WVERSAL’s interference had led to a violation ofLAMMANT’S
goods, it would have been difficult for the latterclaim damages asNWERSAL has its seat
in a different country.

Thus, QAIMANT 's conduct shows that it expectediMERSAL to be bound by the arbitration

agreement.

C. UNIVERSAL IS RESPONSIBLE FOR CLAIMANT 'S EXPECTATION

UNIVERSAL is responsible for QAIMANT ’s expectation. A non-signatory party is resporesibl
for a third party’s expectation of it to be boung the arbitration agreement if the non-
signatory party has caused this expectation aitdvids aware of the existence the arbitration
agreement $chweizerisches Bundesgericht, 1 September 1993ir @OAppel Paris,
30 November 1988 UNIVERSAL was aware of the existence and scope of the drbiira
agreement contained in the sales contract betweeneRSAL and UAM. WNIVERSAL
reviewed the form contracts UAM used for the sdl@&JaIvVERSAL’'s products Procedural
Order No. 2, para. 16, p. 43 Furthermore, CAIMANT’S expectation was caused by
UNIVERSAL's conduct and intervention in the contractual perfance for the following

reasons:

First, INIVERSAL is responsible for the business organisation of UM itself and therefore
for CLAIMANT 'S expectation arising out of this business orgaios. WNIVERSAL sells its
products through subsidiaries, main importers aatchise dealers in order to distribute
responsibilities and to limit its liability. HowekeUNIVERSAL did not stick to this legal
separation in practise. To the contraryyNiERSAL deliberately created the impression that
itself and UAM formed one and the same entity dmetdfore may not rely on its separate
legal structure. NIVERSAL was involved in the operations of UAM and triedcantrol its
corporate affairs ¢laimant’s Exhibit No. 16, para. 5, p. 27; ProcedurOrder No. 2,

para. 32, p. 46 UAM was founded as a joint-venture oNWERSAL and Oceania Partners

8
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[Statement of Claim, para. 30, p]. 8t has to be assumed that it wdsIIVERSAL that
determined UAM'’s name in order to emphasise thieisec connection. If a child bears your

name, people expect you to be the parent.

Moreover, WIVERSAL insisted that UAM would not sell any other produotd UNIVERSAL'’S
[Procedural Order No. 2, para. 32, p. 4&nsuring that UAM was directly associated with
UNIVERSAL'’s products and reputation was also IRNERSAL’s interest as the reputation of a
car manufacturer is a crucial factor for determgnan customer’s purchase decision. Hence,

UNIVERSAL is responsible for its business organisation aete#pectations arising out of this.

Second, WIVERSAL deliberately intervened in the contractual perfaroeand is therefore
responsible for CAIMANT 's expectation caused by this interferenceuvdRSAL offered to
repair the cars and contacteda@®ANT directly and not via UAM Claimant’s Exhibit No. 4,
para. 3, p. 1k Moreover, CQAIMANT could not perceive this involvement as a mereoéct
courtesy as NIVERSAL stated that it wanted to “stand behind its produatsl wished to have
a “long and mutually profitable relationship” witGLAIMANT [Claimant’s Exhibit No. 4,
para. 3, p. 1% All of these acts contributed toLAMANT’S expectation. Hence, it was
UNIVERSAL's deliberate conduct and intervention in the cactival performance which

caused CAIMANT 's expectation.

Third, UNIVERSAL itself informed CAIMANT that UAM did not have the means required to
repair the cars@laimant’s Exhibit No. 4, para. 2, p. [L5This evoked the impression that
UAM had to rely on WIVERSAL'S support in general. In fact, Universal did ctive defect of

cars delivered by UAM in a previous cagedcedural Order No. 2, para. 32, p. 46

To conclude, MIVERSAL is responsible for the fact that AMANT reasonably expected it to

be bound by the arbitration agreement.

CONCLUSION TO ISsUEL

UNIVERSAL is also bound by the arbitration agreement conthinghe sales contract. This is
due to the fact tha&@LAIMANT reasonably expectddiNIVERSAL to be bound by the arbitration

agreement and thaNWEeRSAL induced this expectation.
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| SSUE2: THE INSOLVENCY LAW OF OCEANIA DOES NOT AFFECT THE JURISDICTION OF THE

ARBITRAL TRIBUNAL

On 9 April 2008, the District Court of Port City, c€ania, commenced insolvency
proceedings against UAM. Oceanian insolvency lapukites to invalidate any arbitration
agreement which the insolvent had consented tdhénpast Claimant’s Exhibit No. 14,
para. 4, p. 2k Nevertheless, the insolvency law of Oceania doet affect the Arbitral
Tribunal’s jurisdiction over UAM and MIVERSAL (A). Even if the Tribunal were to find that
its jurisdiction is affected by Oceanian insolveray, it still has jurisdiction with regard to

UNIVERSAL (B).

A. THE INSOLVENCY LAW OF OCEANIA DOES NOT AFFECT THE ARBITRAL TRIBUNAL'’S

JURISDICTION OVER THE DISPUTE AGAINST UAM AND UNIVERSAL

Despite UAM’s insolvency the Arbitral Tribunal hagrisdiction over the dispute between
CLAIMANT and RESPONDENTSsINce its jurisdiction is solely determined by Dharan law ().
The jurisdiction of the Arbitral Tribunal is notriher affected by eventual non-enforceability
of the award in Oceanidl |).

|. THE JURISDICTION IS SOLELY DETERMINED BY DANUBIAN LAW

Danubian law determines the arbitrability of thepiite and under Danubian law arbitration is

not hindered by UAM’s insolvencystatement of Claim, para. 29, . 8

Whether a subject matter can be arbitrated is ohted by the law of the seat of
arbitration [CC Case No. 6162yAN DENBERG, p. 152; IEWMISTELISKROLL, para. 9-31;

POUDRETBESSON para. 332; RFAZADEH p. 73. Several reasons necessitate this finding.

First, it complies with the parties’ intentions apply the law of the seat of arbitration to

determine the arbitrability of the dispute. In tifesence of a choice-of-law clause, however,
“we must presume, as it is the nature of arbitratemgreements to provide for given

procedures in a given place, that the parties thtégmat the law of the place where the
arbitration proceedings are held will applyrdkyo High Court, 30 May 1994; cf. alsoNIdN

OF INDIA V. MCDONNELLDOUGLASCOR, Q.B.D].

The parties did not agree upon a choice-of-law sgaBtatement of Claim, para. 25, p|. 8
However, they did agree on Vindobona, Danubia es#at of arbitratiorJlaimant’s Exhibit

No. 1, para. 13, p. 11 Therefore, the parties implicitly chose the laivDanubia to govern

10
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the arbitration akex loci arbitri.

Second, Art. 1(5) UNCITRAL ML stipulates that tre of the seat of arbitration may inhibit
the arbitrability of certain disputes. Laws of atleeuntries, i.e. the country of origin of either
party, are not considered to be releva®AAZADEH p. 73. This indicates that the law of the

seat of arbitration determines the arbitrabilityaadispute.

Third, if the arbitration proceedings and the adbiaward rendered do not comply with the
law of the seat of arbitration, the award can lieas&le according to Art. 34(2)(a)(i) or (b)(i)
UNCITRAL ML. By virtue of this provision, an awardan be set aside if the arbitration
agreement is void or if the dispute is not arbigalnder the law of the seat of arbitration.
Applying the law of the seat of arbitration ensuréise validity of the award
[LEWMISTELISKROLL, para. 9-31; MbSES p. 6§.

Accordingly, the question whether or not UAM’s ihsency has any influence on the
proceedings at hand is governed by Danubian lawlUAM'’s insolvency does not hinder

arbitration under Danubian law, the Arbitral Trilaiihas jurisdiction over the dispute.

[I. THE JURISDICTION OF THE ARBITRAL TRIBUNAL IS NOT FURTHER AFFECTED BY

NON-ENFORCEABILITY OF THE AWARD IN  OCEANIA

The stipulated voidance of the arbitration agrednuere to Oceanian law only affects the
enforceability of the award in Oceania. Howeveg #rbitral Tribunal does not need to
consider enforceability in Oceania when determintagurisdiction. The enforceability of an
award is not decisive for determining the jurisidictof the Arbitral Tribunald). Even if the
Tribunal were to find that the enforceability of award is relevant, its jurisdiction would be

ensured as an award would be enforceable in Eqaatoand presumably in Polarla) (

a. The enforceability of an award is not decisiveor determining the Arbitral Tribunal’s
jurisdiction

At the stage of determining the jurisdiction of thebunal the enforceability of an award is
not decisive. Considering the enforceability wowontradict the purpose of the United
Nations Convention on the Recognition and Enforcgmef Foreign Arbitral Awards
(hereinafter referred to as “New York Conventiod@3). Furthermore, most awards are
effective without legal enforcemertily). Finally, RESPONDENTSMay not argue that Art. 47
SCC Rules requires the Arbitral Tribunal to declisgurisdiction €c).

11
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aa. Considering enforceability at the stage of jugdiction would contradict the purpose
of the New York Convention

Declining the Arbitral Tribunal's jurisdiction onhé ground that an award will not be

enforceable would contradict the purpose of the Newk Convention.

The purpose of the New York Convention is to féaie the circulation and enforcement of
foreign arbitral awardsMEADOWSINDEMNITY CO. LTD V. BACCALAINS CO. ETALIA, US Dist.
Ct. (E.D.N.Y.); KuUFMANNKOHLERRIGOZzI, para. 884. Therefore, the New York
Convention distinguishes between the question oérhitral tribunal’s jurisdiction and the
enforcement of an award. Art. V(2)(a) New York Cention expressly gives the national law
of the enforcing state the leeway to prohibit thtoecement of an arbitral award. Art. [| New
York Convention, which concerns an arbitral tribiisaurisdiction, does not mention the law
of the enforcing state. Hence, it follows from sairticles that the law of the enforcing state
can only exclude the enforcement of an award artdanoarbitral tribunal’s jurisdiction
[MEADOWSINDEMNITYCO. LTD V. BACCALAINSCo. ETALIA, US Dist. Ct. (E.D.N.Y.); Cour
d’Appel Bruxelles, 4 October 1985

If the national law of an enforcing state couldgiwee an arbitral tribunal’s jurisdiction

Art. V(2)(a) would be redundant. No arbitral triirwould arrive at an award to which the
Convention’s criteria of enforceability had to hephed since it would have had declined its
jurisdiction already. Hence, the laws of enforcsigtes cannot preclude an arbitral tribunal’s
jurisdiction. A universally challenge-proof awasdrieither an aim of international arbitration,

nor should it be the quest of the arbitratdANTILLASERRANQG p. 73.

According to Art. V(2)(a) New York Convention thaw of Oceania is relevant at the stage of
enforcement of an award. When determining the Aabiribunal’s jurisdiction, however, the

enforceability of an award in Oceania is of no gigance.

To conclude, it would contradict the New York Contren if non-enforceability in Oceania

could inhibit the Arbitral Tribunal’s jurisdiction.

bb. Most awards are effective without legal enforaaent

Non-enforceability does not rule out effectivene$ésan award. An award issued by the
Arbitral Tribunal would be effective even if it wast legally enforced in Oceania. In the
majority of cases, an award is paid without berggally enforced — either spontaneously or

under the pressure of moral or professional samEtfBHONE MEDITERRANEE V ACHILLE
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LAURO ET ALIA U.S. Dist. Ct. (District of St. Thomas and Sti)o Cour d’Appel Bruxelles,
4 October 1985; &HLOSSER para. 755; MbSES p. 69. It is possible that an award issued by
the Arbitral Tribunal will be paid despite its lack enforceability in Oceania. Thus, although

an award might not be legally enforceable in Ocgabwill still be effective.

cc. RESPONDENTS may not argue that Art. 47 SCC Rules requires thérbitral Tribunal

to decline its jurisdiction

RESPONDENTSMay not argue that Art. 47 SCC Rules obliges thatéal Tribunal to decline

its jurisdiction on the ground of a lack of enfaabdity in Oceania. Art. 47 SCC Rules sets up
the general rule that an arbitral tribunal “shalika every reasonable effort to ensure that an
award will be legally enforceable”. It serves aguadeline in the case of a lacuna in the rules,
but does not oblige an arbitral tribunal to ensueaforceability by all means
[DERAINSSCHWARTZ pp. 385-386 commenting on Art. 35 ICC Rules, Wwharresponds with
Art. 47 SCC Rulgs

Art. 47 SCC Rules is not applicable in the cadeaatsince there is no lacuna in the rules. The
jurisdiction of the Arbitral Tribunal is determindyy Danubian lawdee supra paras. 32-B8

which is conclusive.

Moreover, the refusal of jurisdiction by the Arhitr Tribunal would not constitute a
reasonable effort to ensure enforceability of thearal in terms of Art. 47 SCC Rules.
Art. 47 SCC Rules only refers to efforts which dgréime effectiveness of the outcome of
arbitral proceedings, but not to those which leadts termination. The enforcement of an

award cannot be ensured by refusing to render it.

Hence, it would be inconsistent with the purposeAdf 47 SCC Rules, if the Arbitral
Tribunal declined its jurisdiction.

To conclude, considering the enforceability of amaal at the stage of determining the
Arbitral Tribunal’s jurisdiction would not comply it Art. V(2)(a) New York Convention.
Art. 47 SCC Rules does not oblige the Arbitral Tnkl to render a universally challenge-

proof award.

Thus, non-enforceability of an award is not de@sfer determining whether or not the

Arbitral Tribunal has jurisdiction.
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b. An award will be enforceable in Equatoriana andporesumably in Polaria

Even if the Tribunal were to consider enforceapiltt this stage of the proceedings, its
jurisdiction would be ensured. Oceanian courts tpgbhibit the enforcement of the award
in Oceania according to Art. V(2)(a) New York Contien. However, an award will be

enforceable in other countries, i.e. Equatoriardhesumably in Polaria.

An award can be enforced in any Contracting Statee¢ New York Convention in which the
debtor has assetBGRN p. 707; MOSES p. 69; LEHMANN p. 13]. As long as it is enforceable
in other jurisdictions, non-enforceability in onarpicular country cannot preclude an arbitral
tribunal’s jurisdiction MEADOWSINDEMNITYCO. LTD. V. BACCALAINSCo. ET ALIA US Dist. Ct.
(E.D.N.Y.).

SinceUNIVERSAL is incorporated in Equatoriana, which is a ConingcState to the New
York Convention $tatement of Claim, para. 5, p. 4; para. 26, jp.& award against it will

be enforceable in Equatoriana.

Furthermore, an award against UAM can presumablerferced in Polaria. UAM has a
claim for money paid into the court of Polarlar¢cedural Order No. 2, para. 34, p. U7
Since Polaria is also a Contracting State to thev Nerk Convention Procedural Order

No. 3, p. 4Tan award possibly can be enforced in Polaria.

The request of UAM’s insolvency representative, Mewers, to the court in Polaria to order
the payment of the claim to the estate of UARMdcedural Order No. 2, para. 34, p. 4does
not suffice to prohibit the jurisdiction of the Antal Tribunal.

First, the enforcement of the award is still poesiés it is uncertain whether the court in
Polaria will hold Ms. Powers’ request justified. cBua case has never occured in Polarian
courts before and it not governed by Polarian stagulaw [Procedural Order No. 2,
para. 34, p. 4¥. Therefore, it is uncertain how the court willctie. However, the possibility
to enforce in Polaria must be sufficient to consitie award as enforceable in Polaria as the

Arbitral Tribunal’s jurisdiction must not depend arpending case before a foreign court.

Second, it is at QAIMANT 's own risk how the court in Polaria decides. Imgal, it is the
harm of the claiming party if an award cannot béorred; it must be within this party’'s
discretion to bear the risk of an unenforceable rdwdy initiating arbitration
proceedings$chweizerisches Bundesgericht, 23 June 199%Ed p. 69, ARFAZADEH p. 75.
Hence, the jurisdiction of the Arbitral Tribunalrset be declined on the ground that the

enforceability in Polaria is uncertain. For thesasons, Ms. Powers’ request does not suffice
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to prohibit the Tribunal’s jurisdiction.

Thus, even if the Tribunal were to consider enfabii@y at this stage, its jurisdiction would

be ensured as an award will be enforceable in Raad Equatoriana.

To conclude, the jurisdiction of the Arbitral Tribal is not prohibited by non-enforceability

in Oceania. Oceanian insolvency law does not atfex®rbitral Tribunal’s jurisdiction.

B. IN ANY CASE, THE ARBITRAL TRIBUNAL HAS JURISDICTION REGARDING UNIVERSAL

Even if the Arbitral Tribunal found that it had norisdiction over UAM, it would have
jurisdiction over WIVERSAL. UNIVERSAL asserts that it cannot be bound by the arbitration
agreement since according to Oceanian law theratioih clause is void Answer of
Universal, para. 5, p. 32 First, Oceanian insolvency law does not applyJtovERSAL (I).
Second, contrary to Respondent’s assertion, th&atrbn agreement with KIVERSAL is not
void (I ).

|. OCEANIAN INSOLVENCY LAW DOES NOT APPLY TO UNIVERSAL

Oceanian insolvency law does not apply teiNERSAL and, therefore, cannot exclude the
Tribunal’s jurisdiction. The insolvency provision$ Oceania apply only to insolvents which
are incorporated in Oceani@lpimant’s Exhibit No. 14, para. 4, p. R5The purpose of
insolvency provisions is to guarantee an equalirireat of all creditors and an equitable,
orderly and systematic dispersion of the insoh&end'ssets by centralising all claims
[LEWMISTELISKROLL, para. 9-56; [EHMANN p. 13Q. The Regional Court of Port City,
Oceania, has exclusive jurisdiction with regardatmy claims against UAM(laimant’s
Exhibit No. 14, para. 3, p. 25This jurisdiction, however, does not extend toN&ERSAL. As
UNIVERSAL is neither incorporated in Oceania nor insolvedbis not fall within the scope of
the insolvency law of Oceania.

[I. THE ARBITRATION AGREEMENT WITH UNIVERSAL IS NOT VOID

Although WNIVERSAL argues that an arbitration agreement does not [@isiver of
Universal, para. 5, p. 32 the agreement is still in force. The provisions Oceanian
insolvency law concern the objective arbitrabily the dispute and thereby take effect

regarding UAM. They do not touch on the validitytbé arbitration agreement itself.

The validity of an arbitration agreement is based tbhe parties’ consent to arbitrate
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[FOUCHARDGAILLARD/GOLDMAN, para. 532 MOSES p. 65; ARRFAZADEH p. 8Q. The objective
arbitrability of a dispute is affected if provisewf national law deny arbitration concerning
particular subject matters due to public policy siderations REDFERNHUNTER para. 3-12;
LEWMISTELISKROLL, para. 9-2; KWUFMANNKOHLERRIGOZzI, paras. 190 and 191; Azic,

p. 53. Objective arbitrability may, hence, prevent apiite from being arbitrated, whereas an

invalid agreement is ineffective as a whole.

In ICC Case No. 614fhe validity of the arbitration agreement betwésnseller (Korea) and
the buyer (Jordan) was challenged by the Jordashédendant on grounds of a provision of
Jordanian law by which the agreement was “null @oid”. In response to the defendant’s
argument the Tribunal held that the “obvious pugiad the invoked provision was to deny
arbitrability and not to void the arbitration agment as a whole.

The Tribunal's holding also applies to the casbaatd. If a party is insolvent, limitations of
arbitration are based on public policy consideraiand therefore are matters of objective
arbitrability [LEWMISTELISKROLL, para. 9-56; BUCHARDGAILLARD/GOLDMAN, para. 1617;
REDFERNHUNTER paras. 3-13 and 3-14 Oceanian insolvency law, as cited by
RESPONDENTS stipulates that the arbitration agreement isd¥¢Claimant’s Exhibit No. 14,
para. 4, p. 2k However, corresponding to the holdingl@®C Case No. 6149he purpose of
the provision invoked by NIVERSAL is to prevent a situation whereby national courts a
deprived of their jurisdiction as far as matterspofblic importance, i.e. insolvency, are
concerned. The desired effect of the law is theeefo deny arbitrability on the ground of
Oceania’s public policy considerations, but notirtealidate the arbitration agreement as a
whole: Oceanian insolvency law freezes the arlbitnsagreement regarding UAM, it does not
melt it. UNIVERSAL is not barred from arbitration since the arbitmatiagreement with

UNIVERSAL is not void.

Even if the Tribunal found that UAM’s insolvencyfedts its jurisdiction, this would have no

impact on its jurisdiction over UVERSAL.

CONCLUSION TO I SSUE2

The Arbitral Tribunal’s jurisdiction is not affeateby the insolvency law of Oceania because
Danubian law governs the dispute exclusively and-@waforceability in Oceania cannot
prohibit the Arbitral Tribunal’s jurisdiction. Inngy case, the insolvency law of Oceania has no

impact on the Tribunal’s jurisdiction regardingMERSAL.
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| SSUE3: UNIVERSAL IS LIABLE FOR THE BREACH OF CONTRACT

UAM delivered cars which were not in conformity ithe contract and therefore breached
the contract under Art. 35(1) of the Convention@mntracts about the International Sale of
Goods (hereinafter referred to as “CISG”). The Ciggplies according to its Art. 1(1)(a) as
all three parties have their places of businesdifierent Contracting States.NWERSAL is
liable for the breach of contract committed by UAdg it gave a representation of quality to
CLAIMANT (A). Even if the Tribunal were to deny liability basen a representation of

quality, UNIVERSAL must be held liable due to a modification of cociti(®).

A. UNIVERSAL IS LIABLE FOR THE BREACH OF CONTRACT AS IT GAVE A REPRESENTA TION

OF QUALITY

UNIVERSAL is liable because a reasonable person would haglerstiood its conduct as a
representation of quality. Under the CISG a martufac is directly liable to a subpurchaser
when he gives an independent representation oftgualich creates a direct contractual link
between them HONNOLD, Art. 4, para. 6;FLECHTNER para. 63. Such representation of
quality does not need to be written or explieibNNOLD, Art. 4, para. 63FLECHTNER ibid.],

but any declaration substantially advertising thaly of its own products is sufficient. The
liability based on the representation of qualitgffective when the subpurchaser completes a

transaction with the distributor.

Independent of the sales contract between the scitgger and the distributor a direct
contractual relationship with the manufacturer asgble under the CISG. The wording of
Art. 4 CISG, defining the scope of the Conventi@ncavering only the obligations of the
seller and the buyer, is too narro&CHLECHTRIEM para. 41, p. 40FERRARIFLECHTNER
BRAND'FERRAR] p. 97; FLECHTNER para. 63; MUKO-BGB/WESTERMANN Art. 4, para. 1
Therefore, Art. 4 CISG does not hinder direct ligypof the manufacturerJARRETTEP. 596;
HEUZE, p.523;RAYNARD p. 1023.

Accordingly, courts found that a contractual relaship between the subpurchaser and the
manufacturer was established when the manufactutestantially participated in the contract
[ASANTE TECHNOLOGIES VPMC-SERRA Fed. Dist. Ct. California;Cour d'Appel Grenaoble,
15 May 1996 In these cases, manufacturers delivered defiteaminical products. Although
they had not directly concluded a contract withsbbpurchaser, the courts found them to be
liable because of their substantial participatiothie sales contract.
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Such interpretation of Art. 4 CISG is also appraf#ias it reduces transaction costs and the
manufacturer of the product is in a better positmprevent or cure defects of his own goods.
He has the technical knowledge and the equipmeist.also the manufacturer who produced
the defective goods. Thus, establishing a diredtility in fact leads to the correct economic

result, i.e. liability rests with the party whoresponsible for the defect.

This interpretation is all the more justified irsea where the representation of quality was the
decisive factor for the conclusion of the contrfidoNNOLD Art. 4, para. 68 while the
distributor was of minor importance NWWERSAL’s advertising made IGIMANT buy the Tera
cars. Consequently,LBIMANT wanted to buy NIVERSAL products because it was convinced

of their quality.

A reasonable person must have interpretedvkRSAL’'S conduct as a representation of
quality under Art. 8(2) CISG.

First, such representation of quality can be drénom the way WIVERSAL promoted its Tera
cars. It advertised them by referring to “very fealde reviews” and stated that therefore the
problems with the Tera cars were surprisii@@aimant’s Exhibit No. 3, para. 1, p.]L3
Furthermore, it assuredL@MANT that the Tera cars were reliab@dimant’s Exhibit No. 4,

para. 3, p. 1h

Second, WIVERSAL encouraged QAIMANT to continue to buy its productClgimant’s
Exhibit No. 12, para. 5, p. 23A representation is given when a manufactureeatly
contacts the buyer and persuades him to purchasprbducts from one of his distributors
[HONNOLD, Art. 4, para. 63 In spite of the dispute withl@IMANT concerning the defective
Tera cars, NIVERSAL encouraged QAIMANT to purchase its products from its new distributor
Patria Importers Qlaimant’s Exhibit No. 12, para.5, p.R3The fact that it gave a
representation in such a difficult situation leda$he conclusion thatNUVERSAL is generally
willing to encourage buyers to directly purchase its prisdutherefore, it substantially

participates in sales contracts by advertising algpe

Third, UNIVERSAL had an essential interest in giving such a reptaten. The Tera car was
new prototype developed byNWERSAL [Statement of Claim, para. 9, g. &d was yet to be
established on the market. Any problems with the pars could influence the reputation of
the Tera brand and therefore affect the sales tieradnegative manner. HenceNIJERSAL
needed to avoid unfavourable press concerning éna dars as its reputation is essential for

its market position.
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The direct contractual relationship betweami@ANT and WIVERSAL was established when
CLAIMANT completed the transaction with UAM. HenceNERSAL could not exclude its

liability afterwards.

To conclude, a reasonable person in the positionCoAIMANT had to understand

UNIVERSAL'’S conduct and statements as a representationatifyqu

B. UNIVERSAL MUST BE HELD LIABLE BECAUSE IT ENTERED THE CONTRACTUAL

RELATIONSHIP

Even if the Tribunal were to denyNWERSAL'’s liability based on a representation of quality,
UNIVERSAL is still liable for the breach by UAM. uvERSAL, UAM and G_AIMANT agreed to
modify the sales contract pursuant to Art. 29(13GIl INIVERSAL impliedly offered to enter
the contractual relationship)( UAM and G AIMANT accepted this offetl().

A contract may be modified by the mere agreemerthefparties under Art. 29(1) CISG.
Modifications do not require an explicit agreemdnit can be made implicitlyJQGH,
29 June 1999; BUNNER Art. 29, para. 1; AHILLES Art. 29, para. 1; HHRBERCZERWENKA
Art. 29, para. 4 The principle of party autonomy (Art.GISG) allows a third party to enter
the contractual relationshigHmIDT-KESSEL p. 61.

|. UNIVERSAL IMPLIEDLY OFFERED TO BECOME A PARTY TO THE CONTRACT

A reasonable person in the position alAMANT had to assume thatNWERSAL offered to
enter the contractual relationship between UAM GDEIMANT .

First, UNIVERSAL offered to undertake all necessary repairs for deéective Tera cars
[Claimant’s Exhibit No. 4, para. 3, p. 18t is the seller's duty to cure the defectiveogs,
Art. 46(3) CISG. Hence, UAM had to repair the Teaas. However, at hand technical advice
was offered by NIVERSAL and not by UAM Claimant’s Exhibit No. 3, paras. 2-11, p.]18
was WIVERSAL which offered to repair the cars and finally repdirthem Claimant’s
Exhibits Nos. 4 and 12, paras. 3 and 3, pp. 1528/JdUAM on the contrary did not propose
any possibility of supplementary performance. Tfaeee WNIVERSAL fulfilled the seller’s
contractual obligations. A reasonable person wbakk concluded thatNWERSAL offered to

become a party to the sales contract.

Second, WIVERSAL directly communicated with IGIMANT , whereas UAM was not involved

in the negotiations concerning the repair of thes palaimant’s Exhibits Nos. 3-6, pp. 13]17
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Intensive correspondence between parties can bebatastial proof of a contractual
relationship COMPROMEX, 29 April 1996 UNIVERSAL and QAIMANT communicated
intensively by telephone and letteZl@imant’'s Exhibits Nos. 3-6, pp. 13-17; Staternenit
Claim, para. 13, pp. 516 UNIVERSAL and GQAIMANT continued this mutual communication
even after CAIMANT had avoided the contradClpimant’'s Exhibits Nos. 11-13, pp. 22}24
Hence, a reasonable person would have concludddUki&eERsSAL offered to enter the

contractual relationship.

Third, the defective cars were shipped directlyJtoversAL and not to UAM. According to

Art. 81(2) CISG each party has to return acquirbgeas to its contractual partner when a
contract is avoidedrjit. Ct. Russian CCI, 15 April 1994,RzeR Art. 81, para. 8; KROLLUS

p. 86; WTZ/SALGERSALGER Art. 81, para. 4 In the case at hand the Tera cars were returned
to UNIVERSAL. Since WIIVERSAL accepted the returned Tera cars and repaired them
[Claimant’s Exhibit No. 12, paras. 1 and 2, p],28 reasonable person would have assumed

UNIVERSAL to be a party to the contract.

Fourth, WNIVERSAL deliberately proposed to get involved although utsinhave been aware
that as a consequence it might be liable for anluréa during the repair of the cars.
UNIVERSAL knew that UAM neither had the equipment nor thespenel to repair the cars
[Claimant’s Exhibit No. 4, para. 2, p.[l5lt was also aware of the fact that banks in
Mediterraneo did not provide working capital to imesses Procedural Order No. 2,
para 17, p. 4B Therefore, it knew that IGQIMANT had no choice but to avoid the contract if
the cars were not repairedNNMERSAL was in the best position to determine the riskghef
subsequent performance because it had the knowladdepersonnel to repair the cars.
Nevertheless, it acted and offered to cure as it&hto antagonise any doubts about the
quality of its products and its reliabilityClaimant's Exhibit No. 4, para. 3, p. JL5Hence,
UNIVERSAL did not get involved out of courtesy, but intendedestablish a contractual

relationship with CAIMANT .

Fifth, UNIVERSAL had an essential interest in offering to becomerdracting party. It strived
to preserve the excellent reputation of its prosluparticularly the new Tera car brand. Any
bad reviews on the product endangered the Terd cammercial success. Therefore,
UNIVERSAL wanted to do “everything possible” to repair thescf€laimant’s Exhibit No. 6,
para. 1, p. 1J. It also stated that it stood “behind its prodidiClaimant’s Exhibit No. 4,
para. 3, p. 1h
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Furthermore, MIVERSAL is liable to UAM in either way as it had deliverddfective cars to
UAM [Procedural Order No. 2, para.15, p.K43Therefore, interacting directly with

CLAIMANT was economically easier and more effective fanMERSAL.

UNIVERSAL's liability is not altered by the fact that it efied to repair the cars “without
admission of liability” Claimant’s Exhibit No. 4, para. 3, p.]L5A party’s expressed
reservation is void when it contradicts its simadaus statements and cond(mtotestatio
facto contraria non valet)[ICC Case No. 8786; SCHLECHTRIEMJUNGE (3¢ Ed.), Art. 8,
para. §. UNIVERSAL was interested in determining the Tera cars’ problerocedural Order
No. 2, para. 21, p. 441t negotiated the terms of repairing and wasssaitially involved in
the contractual correspondence. Finally, it wasrawéthe risk of getting involved, but stated
that it was not liable. MVERSAL's statements and conduct contradict the exclusidiability
which is, therefore, ineffective. \WERSAL cannot take the benefits of directly settling the

dispute with CAIMANT and deny the detriments at the same time.

To conclude, a reasonable person in the positio€l@iMANT would have come to the
understanding thatNUvERSAL wanted to become a party to the contract.

[I. UAM AND CLAIMANT AGREED TO MODIFY THE SALES CONTRACT

UAM and QAIMANT agreed to modify the sales contract pursuant to2®(1) CISG. The
mutual consent may be proved by any means, inajuidie behaviour of the partiedd¢f van
Beroep Gentl5May2002;HUBERMULLIS, p. 102; SAUDINGERMAGNUS Art. 29, para. 9.

UAM and Q.AIMANT benefited from the fact thatNWERSAL took over the correspondence

with CLAIMANT and offered technical suppor€Clpimant’'s Exhibit No. 4, paras. 2 and 3,

p. 19. As both parties agreed onNWERSAL repairing the cars they also agreed that
UNIVERSAL was to become a party to the contract.

Therefore, WIVERSAL, UAM and GAIMANT all agreed to modify the sales contract. To

conclude, WivERSAL is liable for the breach of contract as a partthesales contract.

CONCLUSION TO I SSUE3

UNIVERSAL is liable for the breach of contract as it gaveepresentation of quality. If such
liability is denied, WiIVERSAL is liable as it entered the contractual relatiopsigtween UAM

and GAIMANT by a modification of contract.
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ISSUE 4: THERE WAS A FUNDAMENTAL BREACH OF THE SALES CONTRACT AUTHORISING

CLAIMANT TO AVOID THE CONTRACT

The Tera cars that were shipped toA®ANT were undisputedly defectiveAfswer of
Universal, para. 6, p. 33The delivery of defective cars constituted adamental breach of
contract committed by ESPONDENTS(A), which gave CAIMANT the right to avoid the
contract B).

A. THE DELIVERY OF DEFECTIVE CARS CONSTITUTED A FUNDAMENTAL BREACH OF
CONTRACT COMITTED BY RESPONDENTS

The delivery of undriveable cars amounted to a &mmental breach of contract committed by
RESPONDENTS Pursuant to Art. 25 CISG a breach of contradurslamental if it results in
such detriment to the other party as to substénuprive it of what it is entitled to expect
under the contract. The buyer’'s detriment must Heeen reasonably foreseeableA®ANT
suffered a detriment by receiving defective céys{he detriment substantially deprived it of
what it was entitled to expect under the contrdgt (This substantial detriment was
reasonably foreseeable fOESPONDENTS(III ).

|. CLAIMANT SUFFERED A DETRIMENT BY RECEIVING DEFECTIVE CARS

Not having cars of merchantable quality causedtandent to GAIMANT . The requirements
for a detriment are not only met if there is a nuealsle damage, but also if the seller's
behaviour results in an unfavourable situation e buyer $CHLECHTRIEMSCHROETER
Art. 25, para. 9; MIKo-HGB/BENICKE, Art. 25, para. 5; BUNNER Art. 25, para. J. As
CLAIMANT operates as a sole trader car dealer, it entbeeddntract with UAM with the
intention to resell the purchased catéaimant’s Exhibit No. 1, para. 1, p. JLThis intention
has been incorporated into the contract. As the caisfired severely and were almost
undriveable Claimant’s Exhibit No. 2, para. 2, p. LZLAIMANT could not resell the cars.
The intention wherefore it entered the contract Wwastrated. Hence, IGIMANT suffered a

detriment by receiving defective cars.

[Il. THE DETRIMENT SUBSTANTIALLY DEPRIVED CLAIMANT OF WHAT IT WAS ENTITLED TO

EXPECT UNDER THE CONTRACT

Receiving unmerchantable cars substantially degri@enIMANT of what it was entitled to

expect under the contract. The function of ArtA5G is to allow a contract to be cancelled
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[HONNOLD, Art. 25, paras. 181.2 and 186;CH ECHTRIEMSCHROETER Art. 25, para. 4;
GALSTOMSWIT, 8 9, p. 12; IWDERLEINMASKOWSTROHBACH Art. 25, para. 2.2; BUNNER
Art. 25, para. 1 This purpose has to be considered when detemgnimihether a party is
substantially deprived of what it was entitled toxpect under the contract
[SCHLECHTRIEMSCHROETER Art. 25, para. 2R Hence, a party suffers a substantial detriment
if it cannot be reasonably expected to hold orht dontract. This is the case when neither
keeping the goods and claiming damages nor reqgestibsequent performance would be a
reasonable alternative for the buyeBRUNNER Art. 25, para. 14; RTz, para. 194,
pp. 304-305; HILMANN, p. 468. In such cases the buyer's legitimate interestiffes an
immediate avoidance of the contracHUBERMuLLIS, p. 217; MUKO-HGB/HUBER

Art. 49, para. 21 Whether or not it was unreasonable for the bugdrold on to the contract
has not to be measured according to the objeckiteneof the damage. Rather the importance
of each obligation and the buyer’s interest in asho be taken into accourtiNNOLD,
Art. 25, para. 183; SHLECHTRIEMSCHROETER Art. 25, para. 9; NMKO-HGB/BENICKE,

Art. 25, para. %

REsSPONDENTSargue that the actual repairs of the cars toolays @nly and therefore were
not unbearable for IGIMANT . However, whether or not it is unbearable to awalisequent
performance has to be determined when the breathrocThis is the point in time when the
buyer has to declare avoidance, Art. 49(2)(b)(ip@l Thus, the buyer must be able to
determine at this point in time whether or not $ientitled to declare avoidandéence, it is

irrelevant how long it took BSPONDENTStO fix the cars.

CLAIMANT could neither have been reasonably expected t@ kbe cars and claim

damagesd), nor to await subsequent performangkp (

a. CLAIMANT could not reasonably be expected to keep the caaad claim damages

It was unreasonable fon@MANT to hold on to the contract and claim damages. Kegeihe
goods is unreasonable for the buyer if reselli|ggbods is either impossible or unreasonable
for him [OLG Munchen, 29 November 2Q0%he standards applicable to the reasonableness
need not to be highBRUNNER Art. 25, para. 1§ CLAIMANT had ordered new Tera model
cars; in return, however, it received cars not migismoothly with such serious misfiring that
they were practically undriveable. The deliverecddmp were worthless and could not be
resold. Therefore, QIMANT could not reasonably be expected to keep the araisclaim

damages.

23



104

105

106

107

108

109

110

ALBERT-LUDWIGS-UNIVERSITAT FREIBURG

b. CLAIMANT could not reasonably be expected to await subsequeerformance

Faced with the consequences of the breach of adniravas unreasonable foLLAMANT to
await subsequent performance. If subsequent peaftzencannot be completed within a time
that is favourable for the buyer it is unreasongBtauUbINGERMAGNUS Art. 25, para. 1P In
such a situation the subsequent performance itsmititutes a fundamental breach of
contract since the goods cannot be resold, usemtomessed, until the seller has cured the
defect PLG Stuttgart, 12 March 2001STAUDINGERMAGNUS Art. 25, para. 12; AHILLES

Art. 25, para. 4; BUNNER Art. 25, paras. 14-16

It could not be estimated how long it would take repair the carsa@) and awaiting

subsequent performance was not favourable foxIMANT because it faced the risk of
insolvency bb). Moreover, CAIMANT did not have to bear the risk of not having
merchantable cars within the near futuiex)(and did not need to await subsequent

performance after giving BPONDENTSthe opportunity to cure the defeddy.

aa. It could not be estimated how long it would ta& to repair the cars

Both UNIVERSAL and UAM did not want to give any specific infornaatias to how long it
would take to fix the carsdlaimant’s Exhibit No. 6, para. 2, p. L7Thus, it was uncertain

when GAIMANT would have merchantable cars.

First, RESPONDENTS were reluctant to ensure that the Tera cars cdadrepaired at
all [Statement of Claim, para. 17, 3. 6

Second, if it was possible to fix the defect&sSRONDENTSconceded that doing so would be
complicated. As an ECU problem seemed lik€iajmant’s Exhibit No. 3, para. 2, p. LB
could not be determined how long the repairs wotakle [Claimant’s Exhibit No. 6,
para. 2, p. 1F.

Third, repairing the cars seemed all the more cerpince only MIVERSAL had qualified
personnel at its disposaClaimant's Exhibit No. 4, para. 2, p. L\5Moreover, none of the
mechanics in Mediterraneo was familiar with the n&era cars' structureClaimant’s
Exhibit No. 2, para. 2, p. 12In order to repair the cars in MediterraneoNNERSAL'S
personnel needed to fly from Equatoriana toaIBANT . However, an airport strike was
possible in MediterraneoClaimant’'s Exhibit No. 10, para. 1, p.R1Therefore, it was

uncertain whether NIVERSAL's team would arrive quickly.
Hence, it could not be estimated how long it waake to repair the cars.

24



111

112

113

114

ALBERT-LUDWIGS-UNIVERSITAT FREIBURG

bb. CLaAIMANT faced the risk of insolvency

As long as CAIMANT did not get its working capital of USD 380,000 badhich it had spent
for the Tera cars, it faced the risk of insolvefi8tatement of Claim, para. 18, 3. 7
CLAIMANT spent its entire working capital on the down pagtnélowever, all it received in
return was a consignment of defective c&tafement of Claim, para. 11, g. &s it had no
cars ready for sale, L @GMANT did not gain any income to compensate the dowmgeay.
CLAIMANT could not hope for any support by the banks in ikedhneo because they do not

finance working capital$laimant’s Exhibit No. 13, para. 3, p. R4

For above reasons AMANT did not have any radius of operation. Its showraeas empty
[Claimant’s Exhibit No. 2, para. 4, p. [L2n fact, QAIMANT continually had to pay inventory
costs for the defective cars while its business pusinto cold storage. Hence AIMANT

faced the risk of insolvency.

cc. CLAIMANT did not have to bear the risk of not having merchatable cars within the

near future

RESPONDENTSMay not argue that, by agreeing to the partigiralent clause, AIMANT had

to bear the consequences of delayed performandaydakdelivery would have had the same
consequences as late repair. Generally, the sbbars the risk of late performance
[COMPROMEX, 29 April 1996; C3ILECHTRIEMSCHROETER Art. 25, para. 16; DOKOFSKY
para. 5.6, p. 10p The partial shipment clause in the contractvedld shipment in instalments
"as space was available". ThereforesRONDENTSdId not have to deliver immediately. If no
space had been available the cars would not hawedmwithin the near future. In this case,
CLAIMANT , not having cars ready for sale, would have beeed with financial problems.
These problems are comparable to its precariouatgin caused by the uncertainty whether

and when RsSPONDENTSwould repair the cars.

However, CAIMANT neither had to bear the risk of receiving cars tair the comparable risk
of having the cars repaired within the near futlReSPONDENTSMuUSt not assume that they
had the right to deliver the cars whenever theytedto. They had to consider the economic
situation of their contractual partner, a sole ¢racar dealer. The sales contract contained a
CIF clause. This incoterm indicates that the olemsre of the stipulated time of delivery is an
essential contractual obligationSQHLECHTRIEMSCHROETER Art. 25, para. 20 Hence,
ResPONDENTShad to ship the cars within an appropriate timerédver, by accepting the

partial shipment clause, the risk of late perforogadoes not pass over teaAMANT as the
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sole purpose of the clause was to save on shipcosig Statement of Claim, para. 9, d-5

The buyer, already charged with the delivery okde¥e goods, does not have to dwell on its
uncertain situationBIANCABONELL/WLL, Art. 48, para. 2.1.1.1]1 Thus, GQAIMANT did not

have to bear the risk of not having merchantabie wéthin the near future.

dd. CLAIMANT did not need to await subsequent performance aftegiving Respondents
the opportunity to cure the defect

Although QAIMANT had accepted the offer of subsequent performagceNIVERSAL its
right to declare the contract avoided was not pid. If a party agrees to subsequent
performance, it is not bound by this declaratiod atill has a right to avoid unless it has
placed a deadline for the subsequent performanea #vthe seller has already delivered
substitute goods QGH, 5 July 2001; SCHLECHTRIEMMULLER-CHEN, Art. 45, para. 14;
SCHMIDT-AHRENDTS p. 2§. In this case, pursuant to Art. 49(2)(a)(ii) CISGcannot maintain

its right to avoid the contract until the deadlinas expired because the seller reasonably
trusts in his possibility to cure within the giveme. Q.AIMANT did not place such deadline.
Moreover, WNIVERSAL was not in need for protection as it had not conuadrio prepare the
sending of its personnel. Therefore AGIANT was still entitled to declare the contract

avoided.

Furthermore, CAIMANT did not abuse the right because it was extringidatced to avoid
the contract. Its intention was to uphold the caxctir This derives from the fact that it
declined Patria’s offerGlaimant’s Exhibit No. 8, para. 3, p. 1@lthough the Indo cars had
proven to be a success in Mediterraneo and cowe haen delivered within five days
[Statement of Claim, para. 19, pl. CLAIMANT was pushed to avoid the contract since it
could no longer dwell on its insecure financialiation. This does not constitute an abuse of
right. Thus, CAIMANT did not need to await subsequent performance ajfieing

RESPONDENTSthe opportunity to cure the defect.

As a result, CaAIMANT suffered a detriment that substantially depriveafi what it was
entitled to expect under the contract.

[Il. THE SUBSTANTIAL DETRIMENT WAS FORESEEABLE FOR RESPONDENTS

ResPONDENTScould have foreseen that the delivery of defectiaes would amount to a

substantial detriment toLGIMANT . Art. 25 CISG provides that, unless the partyreagch did
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not foresee and a reasonable person of the sarderkithe same circumstances would not

have foreseen such a result, the breach is fundaimen

The foreseeability is legally presumededRONDENTSCannot exonerate because they were
aware of CAIMANT being a sole trader car dealer who wished to Iréselpurchased cars
[Claimant’s Exhibit No. 1, para. 1, p. L1IUAM also knew about the size OfLAMANT'S
businessProcedural Order No. 2, para. 17, p. 4& was clear that G\MANT had very little

storage capacity which was occupied by the defedars which could not be used.

RESPONDENTSmay not argue that they could not foresee theathreng insolvency of
CLAIMANT because the latter had accepted the partial shipoleuse. The terms of payment
gave an insight into QIMANT ’s financial situation. The parties stipulated ttie# remaining
half of the purchase price was due after all Tara bad arrived in MediterraneGlaimant’s
Exhibit No. 1, para. 2, p. J1 This agreement was concluded sinceAalf@ANT could not
finance the contract at oncee$ONDENTShad to draw the conclusion that their contractual
partner needed the profit from reselling the finstalments to pay for the other ones. This is a
common business practice: businessmen invest ttagital instead of saving. A good
salesman is always in debt. Sole trader car deadgparticular do not have a large working

capital at their disposal.

Furthermore, BRSPONDENTS were aware that the only purpose of the partiabrsbnt
clause was to reduce transportation coStatement of Claim, para. 9, gd- SMoreover,
ResPONDENTSknew that Mediterranean banks were reluctant twvige companies with
credits and risk capitalPfocedural Order No. 2, para. 17, p.43For the above reasons,
ReEsPONDENTShad an insight into KAIMANT ’s precarious financial situation. Therefore, the

substantial detriment was foreseeable fBEFONDENTS

As a result, the delivery of defective cars coogtid a fundamental breach of contract by
UAM and WNIVERSAL.

B. CLAIMANT HAD THE RIGHT TO AVOID THE WHOLE CONTRACT

The delivery of 25 defective cars constituted adamental breach of contract pursuant to
Art. 25 CISG. For this reason . @MANT was entitled to avoid the contract with regardhie
first instalment according to Art. 73(1) CISG.

CLAIMANT was also entitled to avoid the contract with relgar the future deliveries of 75
cars according to Art. 73(2) CISG).( Even if the Tribunal should find that there were
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good grounds to expect that the future deliveriesld be defective, QIMANT could avoid
the contract in its entirety pursuant to Art. 498} )CISG (I ).

|. CLAIMANT WAS ENTITLED TO AVOID THE CONTRACT WITH REGARD TO THE FUTURE

DELIVERIES OF 75CARS ACCORDING TO ART. 73(2) CISG

The fact that every car delivered was defectiveeg@awIMANT the right to avoid the contract
with regard to the future deliveries according . X3(2) CISG. This provision entitles the
buyer to avoid an instalment contract for the fatiirthe breach of contract with respect to
one of the instalments gives him good grounds feeeithat there will be a fundamental

breach regarding future instalments.

CLAIMANT and UAM concluded an instalment contraat &nd GAIMANT had good grounds
to expect that there would also be a fundameng&adir regarding the future deliveri®3.(

a. CLAIMANT and UAM concluded an instalment contract

CLAIMANT and UAM agreed upon an instalment contract as @y arranged for the 100
cars to be delivered in separate consignments tdittteaneo. An instalment contract
requires at least two separate deliveries whichdanelable and independent looking at the
contract in its entirety chiedsgericht der Hamburger freundschaftlichen ittabe,
29 December 1998; HGer  Zurich, 30 November 1998;CHLECHTRIEMHORNUNG
FONTOULAKIS Art. 73, para.8; BUNNER Art. 73, para. 2; HKNSEL/SCHNYDEHRSTRAUB
Art. 73, para. 10 The predefinition of an exact date for the deties is not required
[ SCHLECHTRIEMHORNUNGFOUNTOULAKIS Art. 73, para. 9; NNKo-HGB/MaNKowsK] Art. 73,
para. 3; HEILMANN, p. 53§. These requirements are already fulfilled if anttact allows the
delivery of goods belonging together in separate [BRUNNER Art. 73, para. 2; NIKo-
HGB/HUBER Art. 73, para. R

CLAIMANT and UAM incorporated a clause in their contractoltpermitted partial shipment
as space was availabl€lgimant’'s Exhibit No. 1, para. 3, p. 110n 18 February 2008,
CLAIMANT received 25 out of 100 purchased Tera cStatement of Claim, para. 10, 4.5
Consequently, there was at least one more consignwith the remaining 75 cars planned.

CLAIMANT and UAM thus concluded an instalment contract.
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b. CLAIMANT had good grounds to expect that there would alscelba fundamental breach
regarding the future deliveries

CLAIMANT had good grounds to expect that there would aés@ Bundamental breach of
contract with regard to future instalments. Commarihe wording of Art. 73 CISG (“good
grounds”) to Art. 72 CISG (“it is clear”), it becas evident that a less strict standard has to
be applied to the probability in the sense of AB.CISG [Bchiedsgericht der Borse fir
landwirtschaftliche Produkte Wien, 10 December 1391bIT, para. 169; HILMANN, p. 539.

No evidence is required that the future consignsaemitl be defective, whereas plausible
reasons for expecting a future fundamental breddowtract are sufficientgchiedsgericht
der Borse fur landwirtschaftliche Produkte Wien,d€cember 1997; EILMANN, ibid.].

First, all of the cars delivered in the first ifstant had the same defects and were essentially
undriveable $tatement of Claim, para. 11, g. & was likely that the cars which had yet to be
shipped would have the same problems as the prewoeas. When QIMANT declared the
contract avoided, N\VERSAL had not yet determined the source of the defectsuggested
that an ECU problem seemed likelgldimant’s Exhibit No. 3, para. 2, p. L3iven that all

of the ECUs were produced by Bering Engine Contrf@daimant’s Exhibit No. 3,
para. 2, p. 1B it appeared that not only had something gonengrduring the production
process but also that the automobile componenbbed misconstructed. It was probable that
all of the new model Tera cars had been assembldds way. After all, they were produced

in one production run out of which the first inst&nt must have been selected randomly.

Second, the seller has the obligation to reducebther’'s worries, e.g. by indicating that
prospective goods will be manufactured in a diffiérfactory. This is the only possibility to
assure the buyer that the next delivery will benawitt any defect§chiedsgericht der Bérse
fur Landwirtschaftliche Produkte, 10 December 1J9RESPONDENTShad neither inspected

the other instalments nor had they assured thatefuteliveries were assembled differently.

Third, the defective Tera cars delivered to UAM Idoniot be repaired before they arrived in
Mediterraneo. 120 Tera cars from the first prodaurctun had been stocked at UAM and were
designated for AIMANT [Procedural Order No. 2, para. 26, p. 43 s it lacked both special
equipment and the required expertise to repaid#fects it was to be feared thatABGIANT

would receive defective cars again.

Thus, CAIMANT had good grounds to expect that there would atésa bundamental breach

regarding the future deliveries. It was entitlecatmid the contract with regard to the future
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deliveries of 75 cars according to Art. 73(2) CISG.

Il. ALTERNATIVELY , CLAIMANT COULD AVOID THE CONTRACT IN ITS ENTIRETY PURSUANT
TO ART. 49(1)(a) CISG

135 The fact that 25 out of 100 cars were defective diach an impact on the contract that,
alternatively, CAIMANT was entitled to avoid it in its entirety pursuémtArt. 49(1)(a) CISG.
According to this provision a party may declare &méire contract avoided if the other party

has committed a fundamental breach with regartléeentire contract.

136 CLAIMANT's financial situation would not have amelioratédthe future shipments had
contained functional cars. The risk of insolvencgsvalready too high to bear after the first
instalment of malfunctioning cars had arrivedoltk three and a half weeks for the defective
cars to arrive $tatement of Claim, para. 10, §. ELAIMANT could not wait as long again for
the remaining 75 cars because, by then, it hadpaid 380,000 but did not gain any income.
Still, it was charged with running storage cos$safement of Claim, para. 18, p. Thus,
regardless of the question whether the remainimg w@uld be defective of not, the non-
conformity of the first 25 cars constituted a fumdatal breach of the entire contract.
Alternatively, QAIMANT could avoid the contract in its entirety pursuatd
Art. 49(1)(a) CISG.

CONCLUSION TO | SSUE4

137 There was a fundamental breach of contract BgPRNDENTSthat entitled CAIMANT to
declare the entire contract avoided. The deliverymdriveable cars caused AIMANT a
detriment that substantially deprived it of whatvids entitled to expect under the contract.
ReEsPONDENTScould also foreseel@IMANT ’'s substantial detriment. Thus|AMANT had the
right to avoid the contract in its entirety eithmerrsuant to Art. 73(1), (2) CISG or pursuant to
Art. 49(1)(a) CISG, irrespective of its agreemenstibsequent performance. Thus, there was

a fundamental breach of the sales contract authgria AIMANT to avoid the whole contract.
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REQUEST FOR RELIEF

In response to the Tribunal’'s Procedural OrdergyiSel makes the above submissions on
behalf of GAIMANT. For the reasons stated in this Memorandum, Coéurspectfully

requests the honourable Arbitral Tribunal to dexthat:

* UNIVERSAL is bound by the arbitration agreement between UAMI a

CLAIMANT (FIRST ISSUE)

e The jurisdiction of the Arbitral Tribunal is notfatted by the insolvency law

of OceanigSECOND | SSUE)
* UNIVERSAL is liable for the breach of contract by UANIHIRD | SSUE)

« There was a fundamental breach of contract authgriSLAIMANT to avoid

the contrac{FOURTH I SSUE)

CERTIFICATE

We hereby confirm that this Memorandum was writbaty by the persons whose names are
listed below and who signed this certificate. Wgoatonfirm that we did not receive any

assistance during the writing process from anygretisat is not a member of this team.

Freiburg im Breisgau, 4 December 2008
Philipp Hofmann Alexander Horn Dagna Knytel Heihrldemeczek
Tobias Schonberger Maren Schone Katharina Weitz nnela Wirtz
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